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JOEL PRENTISS BISHOP, LL.D. 


This eminent legal author died at his residence in a 
Mass., on November 4th of last year. 

Joel Prentiss Bishop was born March 10, 1814, in Volaey, 
Oswego County, New York. It was in a small log house in the 
primeval woods, remote from all other habitations but one. His 
father was Amos Bishop, a son of Deacon David Bishop, of 
Guilford, Conn. His mother’s maiden name was Fanny Prentiss, 
and she was the first white child born in Paris, Oneida County, 
N. Y. Among Joel Prentiss Bishop’s American ancestors are 
to be found early Colonial settlers of distinction. 

The first member of the family, in the direct male line, to land 
in this country, was John Bishop. He ‘‘ was one of the twenty- 
five immigrants who came over from England in Rev. Henry 
Whitford’s company, and one of the signers of the Plantation 
Covenant on ship-board, June 1, 1639. He was one of the men 
chosen by the planters to purchase the lands at Menunketuck, 
now Guilford, from the Indians, and was one of the magistrates 
of the plantation.” The site of his old homestead was suitably 
marked at the celebration of the two hundred and fiftieth anni- 
versary of the settlement of Guilford, Conn., held September 
8-10, 1889. 

Joel Prentiss Bishop, through his grandmother on his father’s 


side of the house, was entitled to claim descent from King 
Richard I. 
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While Joel was yet a babe, his mother died. His father, in 
order to get better medical and other attendance for her in her 
mortal sickness, removed her and the rest of his family to Paris, 
Oneida County, N. Y., which was his former place of residence. 
He lived here with his children after his bereavement, exchang- 
ing his farm in Volney for one in this town. 

Here, in close communion with nature, young Joel spent his 
childhood and early youth, assisting his father on the farm while 
attending a remote district school, and afterward ‘the acad- 
emy.”’ He attended both the Whitestown Seminary and 
Oneida Institute, of Whitestown, Oneida County, N. Y., and 
the Stockbridge Academy, of Stockbridge, Madison County, 
N. Y., and was a member of the alumni association of the first 
named institution. He proved to be an unusually brilliant 
scholar, and his ambition was stimulated by the unqualified 
commendation of his instructors. To quote his own words: — 

‘* My aspirations grew, and at about the age of sixteen an 
arrangement was made with my father to permit me to leave the 
farm and get an education by my own exertions. I found 
poverty to be no obstruction. While yet sixteen I taught a public 
school. And by such and other means I[ readily obtained the 
money for clothing, tuition and books. I could always earn my 
board without hindrance to my studies. But health soon failed, 
and then began the struggle. I did everything to baffle disease ; 
relinquished study, returned to it under circumstances thought 
to be more favorable, broke down again, varied the experiment, 
and so on, for how many times I do not remember. When 
twenty-one, I became fully satisfied that the struggle was useless, 
and gave it up. I did not, like Blackstone, write a ‘ Farewell to 
the Muse,’ but a ‘ Farewell to Science.’ It was dated July 19, 
1835, and published in ‘The Literary Emporium,’ of New 
Haven, Conn., near which place I then was, in the number for 
October 3, 1839.”’ 

After his pathetic ‘‘ Farewell to Science,’’ but with courage 
still good, he cast his eye around in search of some remunerative 
business occupation which would not draw too severely upon his 
strength. His deep interest in the anti-slavery question at that 
period —an interest which did not flag until the question was 
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settled — brought him an opportunity to lend an active hand in 
its agitation. This he accepted, and he soon became general 
business manager, publishing agent and assistant treasurer of the 
New York Anti-slavery Society, and assistant editor of the 
Friend of Man, an anti-slavery publication, in Utica, N. Y. 
He afterwards declined the full editorship of this paper, fearing 
that with his other interests it would prove a greater tax upon 
his strength than his health would then bear. * 

Hoping to benefit by a change, he later on drifted to Boston, 
and in the fall of 1842 entered the law office of Henry B. Stanton 
and John A. Bolles, as a student, expecting to get some useful 
information, but not anticipating such an improvement in health 
as would permit his practicing the law. In the latter, however, 
he was happily disappointed. He made rapid progress in his 
study, and on April 9th, 1844, he was admitted to the Suffolk 
bar. A little figuring shows that, at the end of a year and four 
months from the time he commenced his legal studies, having 
fully supported himself in the meantime by editing The Social 
Monitor and Orphan’s Advocate, he had successfully passed 
his examination for admission to the bar, taken the required 
oath, opened an office, and entered upon legal practice. 

The period of his preparatory legal study appears short, yet 
the judge who passed upon his qualifications took particular 
pains to see his preceptors after the examination, and specially 
commend them for the unusually thorough preparation which 
he had received under their care. 

He, before opening an office, declined several offers to enter 
a partnership. Being of an independent nature, he preferred 
to remain unfettered by any kind of a business alliance. Show- 
ing an unusual penetration’ and skill for solving and managing 
perplexing cases, it did not take long for his ability to become 
known, and he consequently acquired a good practice at once. 
There was no lack of clients from the first —no discouraging 
period of preliminary waiting for business such as is generally 
experienced by the novice. With him, indeed, legal practice 
began six weeks after he was enrolled as a student, when, under 
what proved to be fortunate circumstances for him, he was re- 
quired to draw without other help than a little previous explana- 
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tion, a special declaration in an important case. This went 
through the courts and ‘ stood.’’ And he was afterward in- 
trusted with the management of all of the small-court business 
of his preceptors’ office, consulting with clients, and trying their 
causes. And he tried and won, during this period also, his first 
jury case in the higher court. 

It may prove interesting to here note, that his first commission 
as justice of thé peace was dated July 1, 1846, issued and signed 
by the then Governor, Geo. N. Briggs. Under it, he once 
curiously chanced to be required to perform a marriage cere- 
mony, something quite foreign to his customary business. A 
couple, eager for matrimony, and armed with a license, were out 
scouring around fora justice of the peace. They happened by 
his office, and observing from his sign that he was a justice of 
the peace, rushed in. He accommodatingly tied the knot, 
declining to accept any fee for his service, and made the follow- 
ing entry of the event in a book which he carefully preserved : — 


‘s SUFFOLK, ss., Boston, Nov. 28, 1847. 
‘*Mr. Thomas Boylen was joined in marriage to Miss Ann S. 


Garlick, both said parties living at said Boston, and married at 
said Boston, by and before me. JoEL P. BisHop, 
Justice of the Peace.’’ 


Some years of practice found him with his business divided 
between large and small cases, much of it being of the latter 
description. Preferring the former, he determined to get rid of 
the latter, and to write a law book as a side exercise during the 
change. The first edition of his ‘* Marriage and Divorce ’’ was 
the result. It was published in one volume just ten years after 
he entered a law officeasastudent. The book was received with 
unusual favor by the profession, and it brought him a constant 
succession of requests and advice to write other books. But he 
felt that it was not possible for one to both practice law and have 
time enough to write law books with the thoroughness and 
amount of study that an honest and profound treatment of the 
subject demanded. So, after deep consideration, and with the 
approbation of the only one whom he thought entitled to object, 
he finally decided upon making what he afterward considered to 
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be the great sacrifice of his life, by relinquishing lucrative prac- 
tice, and thenceforth devoting himself to the drudgery of legal 
authorship. 

He believed, that by pursuing this course he could be of 
genuine service to the profession, that he could supply a crying 
need in legal literature, by expounding some of those important 
branches of the law which had not heretofore been adequately 
treated by any author. No better evidence that he proved 
eminently successful in this, his chosen life labor, could be 
desired than the universal commendation and praise with which 
his works on legal subjects have all been received by the bench 
and bar. And it is a veneration that has gained strength and 
vigor with time. This feeling entertained for his writings can 
best be illustrated by one or two quotations taken at random 
from the thousands of kindly expressions made by the legal 
fraternity. For instance, the late Justice Woods, of the U. S. 
Supreme Court, once said, in speaking of Joel P. Bishop’s 
works : — 

*s The volumes leave nothing to be desired in the exposition 
of the subject of which they treat. I cannot too highly com- 
mend their arrangement and the lucid style and the clear dis- 
crimination and good sense with which they are written. The 
industry and learning of which they are proofs are indeed 
marvelous,’’ 

Equally sweeping is the following commendation, made by 
Hon. W. C. Robinson, of Yale University: ** Whether they are 
students, lawyers, judges, or teachers, to these Bishop’s books 
have no superior in any branch of legal literature.”’ 

As might be expected, the knowledge and appreciation of his 
labors as a writer of jurisprudence are not by any means wholly 
confined within the boundaries of the American continent. This 
is well shown by the honorary degree of Doctor Juris Utriusque 
conferred upon him by the University of Berne, Switzerland, on 
the occasion of the celebration of the fiftieth anniversary of the 
founding of the University. It was in express recognition of 
the ‘* great services ’’ rendered by his legal works to his country 
‘* and to the science of the law.”’ The degree was announced 
in the presence of the representatives of the principal universi- 
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ties of Europe, and the specially invited presence of the Ameri 
can Minister; and, to complete the character of the event as an 
international courtesy, as well as a personal tribute to the author, 
the diploma was transmitted through the Department of State at 
Washington. 

The following is a list of the more important contributions of 
Dr. Bishop’s pen: — 

Marriage and Divorce,’’ 1 1852; 2d ed., 1856; 3d ed., 
1859; 4th ed., 2 vols., 1864; 5th a, 1873; 6th ed., 1881. 

Marriage, Divorce and 2 vols., 1891. 

‘¢ Criminal Law,’’ 2 vols., 1856; 2d ed., 1858; 3d ed., 1865; 
4th ed., 1868; 5th ed., 1872; 6th ed., 1877; 7th ed., 1882. 

‘¢New Criminal Law,”’’ 2 vols., 1892. 

Criminal Procedure,’’ 2 vols., 1866; 2d ed., 1872; 3d 
ed., 1880. 

‘* New Criminal Procedure,”’ vol. 1, 1895; vol. 2, 1896. 

‘¢ First Book of the Law,’’ 1868. 

‘* The Law of Married Women,’’ vol. 1, 1871; vol. 2, 1875. 

‘* Statutory Crimes,’’ 1 vol., 1873; 2d ed., 1883; 3d ed. 1901. 

‘‘Law of Contracts,’’ 1 vol., 1878; ‘* enlarged’’ ed., 1887. 

The Written Laws,”’ 1 vol., 1882. 

** Directions and Forms,’’ 1 vol., 1885. 

Non-Contract Law,”’ 1 vol., 1889. 

*s Law in General and as a Profession,’’ 1 vol., 1901. 

Among his monographs upon legal and quasi-legal subjects, 
published in pamphlet form, the following are the chief ones: — 

‘¢Thoughts for the Times,’’ 1863. 

‘¢ Secession and Slavery,’’ 1864. 

‘* The Law of Nolle Prosequi in Criminal Causes,’’ 1876. 

‘¢‘ Strikes and their Related Questions,’’ 1886. 

‘*Common Law and Codification,’”’ 1888. 

Besides the foregoing, he was an occasional contributor to the 
Jaw periodicals. 

It is particularly worthy of note, that it was Dr. Bishop’s 
custom, when making a new edition of a book, to completely 
rewrite it, thus making an entirely new work based upon the 
former edition, instead of merely annotating the former edition 
as is the usual custom with authors. The result was, that his 
books were always fully up to date in every respect. 
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Although not insensible of his own attainments, Dr. Bishop 
always seemed to take a, deep pride and pleasure in showing a 
stoical indifference to the glitterings of notoriety. Unlike the 
majority of lawyers, he always shunned ‘* politics ’’ and ‘* office”’ 
a8 though they were a pestilence. He was a member of the 
board of trustees of the Social Law Library for seventeen years, 
from 1854 to 1871. Not long before he launched himself upon 
the sea of legal authorship, he was tendered the appointment of 
Chief Justice of the Hawaiian Islands by King Kamehameha IIT. ; 
but after giving the matter serious consideration, he fivally 
declined to accept the offer. 

After Dr. Bishop decided to devote his time exclusively to 
authorship, he applied himself so assiduously to his self-imposed 
task that he became very much of a recluse, and was personally 
little seen by the general public. He thenceforth positively 
refused, however strongly urged, to accept any proffered cases 
from clients craving his services. It was only on rare occasionss 
even, that he could be induced to give an expert opinion in an 
important case; and only when he could be convinced that the 
question involved was one of unusual importance to legal science, 
aside from the interests of the parties concerned. Among the 
few instances occurring to the writer, in which Dr. Bishop con- 
sented to give an expert opinion, may be mentioned the Lauder- 
dale Peerage Cases.* The cases involved the descent of an 
earldom and large estates in Scotland, and turned upon the 
validity of a marriage celebrated in New York in 1772. The 
opinion was in regard to what the marriage laws in New York 
were at that period, that being the point which perplexed both 
the counsel and the courts in which the cases were first tried. His 
most recent opinion was given in the Louisiana Nolle Prosequi 
cases.t The question was, ‘‘ as to the right and power of the 
district attorney to enter a nolle prosequi after verdict and before 
sentence,”’ 

Dr. Bishop was always an indefatigable worker, and he seldom 
took any vacation or recreation from his mental labors. It was 
his habit to rise early, at six o’clock or before, employing the 


* Reported in 10 Ap. Cas. 692. ex. rel. Bier v. Moise, reported in 48 
+ State ex. rel. Bier v. Klock; State La. An. 109 et seq. 
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time before breakfast in reading or in the execution of any 
errands requiring his attention. Breakfasting at seven, by half 
past he was usually ready to begin the day’s labors, which he 
generally continued till five p. m., reserving half an hour at mid- 
day for lunch. Commonly he did no work in the evening, but 
retired early at from eight to half past. If, however, he were 
being pushed for ‘* copy ’’ by the printers, he would sometimes 
work an hour or more before breakfast, and put in two or three 
hours of extra labor after the evening meal, which was generally 
taken at half past five or six. The reason he did not mix more 
with the world at large was, because he was afraid the extra 
energy it would require would detract in some degree from his re- 
markable power to sustain protracted mental concentration in his 
chosen field of labor, and thereby lessen the amount and quality 
of work he could accomplish. This explains his great reluctance 
to accept an invitation to deliver a public address. In fact, the 
Jast invitation of this nature which he accepted was in 1887, 
when, on December 7th, he delivered the annual address of the 
South Carvlina Bar Association in Columbia before a dis- 
tinguished assemblage of judges and lawyers in the Hall of the 
House of Representatives. 

Physically, Dr. Bishop was of medium height, and inclined to 
stoutness, weighing nearly two hundred pounds, and of light 
complexion. He was naturally of a poetic temperament; and, 
in his younger days, was considerably addicted to the writing of 
verse, a weakness which he never fully overcame. He was 
possessed of great depth of feeling, and a present, no matter 
how trivial, given to him by a friend, would always be preserved 
as though it were something sacred. The certificates of merit 
which he obtained at school in his early childhood were wrapped 
in paper, with painstaking carg, and always preserved under 
lock and key. He was open-hearted, kind, and trustful to a 
degree that sometimes led to his being imposed upon by those 
with whom he had business transactions. He greatly enjoyed 
a good story, and could always relate one interestingly. It 
should be noted in this connection that his laugh was pecu- 
liarly individual in its characteristics, bubbling over with 
genuine, unrestrained, side-shaking mirth. It has been aptly 
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described as ‘‘ infectious.’’ Indeed, it was so very ‘‘ catching ”’ 
in its nature, that a vast amount of self-control on the part of 
one hearing it would be required to resist joining in with it 
sympathetically, perhaps without even a knowledge of the cause 
of the outburst. During his younger years he took an active 
interest in religious work, and at one time taught a Sunday-school 
class at the Massachusetts’ State prison. 


Cuas. S. Bisnop. 
CAMBRIDGE, Mass. 
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CRIMINALS AND THEIR TREATMENT! 


Criminals were, formerly, thought of and dealt with, as nor- 

mal persons, who had chosen to act as if they were not normal 
fig-trees that had chosen to bring forth thistles; and it was 
deemed the duty of society to apportion, as nearly as possible, 
the exact amount of retribution due to each offense, with little 
or no regard to the nature and character of the offender, to his 
environments and the social conditions that produced him. 
This was the doctrine among what was known among criminol- 
ogists as the Classical School of Criminal Law, the school which 
had its origin in the little book by Beccaria, on Crimes and 
Punishment, published in 1764. ‘* This school,’’ says Enrico 
Ferri, in his Criminal Sociology, ‘* had, and still has, a practical 
purpose, viz.: to diminish punishments and to abolish a certain 
number by a magnanimous reaction of humanity, against the 
arbitrary harshness of medieval times.’’ That school has done 
its work. It has completed its historic cycle. It has achieved 
its aim in many of the most recent codes. 

A new school has arisen. It arose out of the intellectual 
atmosphere generated by the great advancement in experimental 
philosophy, human biology and psychology, and in the study of 
human society. The object of this school is to make ‘an ex- 
perimental study of social pathology in respect to its symp- 
toms, in order to bring theories of crime and punishment in 
harmony with every-day facts.’’ 

‘¢ This is the positive school of criminal law, and its funda- 
mental purpose is to study the natural genesis of criminality 
in the criminal, and the physical and social conditions of his 
life, so as to apply the most effectual remedies to the various 
causes of crime.”’ 

The uncivilized have unbounded reverence for the lunatic, but 


1 A paper read before the Virginia ing, by Charles Curry, of Staunton, 
State Bar Association at its last meet- Va. 


4 


10 
| 
| 
{ 
XUM 


CRIMINALS AND THEIR TREATMENT. 11 


with civilization that reverence has died out, but there still 
exists a sort of veneration, even in the most civilized countries, 
for the criminal. This is specially apparent among the lower 
classes and among degenerates. The lower classes feel for the 
criminal very much the same reverence that the educated feel 
for the man of genius. He has always been the hero, and often 
almost the saint of the degenerate and the low born. It is be- 
lieved by the lower classes, and the very ignorant, in the most 
civilized countries to-day, that the finger or small bone of a 
notorious criminal will secure perpetual blessings; that the halter 
with which he is hung will bring good luck, and if struck thrice 
on the threshold, the house will be preserved from lightning; 
that his blood cures all diseases; and many other foolish super- 
stitions about the criminal are entertained. In Prussia, when 
executions took place in public, it was only with much difficulty 
that the guards could keep back the crowds of women who 
pressed forward, at all hazards, with spoons, cups and dishes, 
to catch the blood of the culprit. 

The mawkish sympathy and disgusting sentimentality often 
lavished upon the most desperate criminals, in civilized States, 
has its origin in degenerate social conditions. 

It is not possible to regard the criminal as either a hero or 
saint, after we have seriously studied his nature and character. 
He is simply a feeble or distorted person, who has fallen out of 
the social ranks from weakness, disease, or distortion, or en- 
vironment. He does not conform to the rules of society, as 
normal and sound people do. He is a product of society. He 
is one of the effects of social conditions. Society produced him 
and deserves to have him. No State nor society, in fact, as a 
rule, has anything that it Coes not deserve to have. The whole 
social system is the result of a gradual process of evolution. It 
- has grown up to what it is, under operation of natural and in- 
exorable laws. The whole body politic is responsible for these 
poor unfortunates, and because they are weaklings, must they 
be made to bear all the results of their degeneracy and weakness, 
without amelioration or help? This is a problem that confronts 
us. The criminals are with us and on the increase under the 
classical treatment of crime, and there is no telling where it will 
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end. Criminal conditions may sap the very foundation of the 
State. It is the highest duty of the State to look after and 
understand criminals and the conditions that produce them, and 
to adopt a social pathology that will reform them so far as pos- 
sible, and stop their increase. 

It is not pretended that criminals are people or persons about 
whom a whole State should become excited. This unfortunate 
class should not be made mere objects of sentiment. They 
should be dealt with as part of the body politic, and not as 
mere scape-goats ; for these people are not altogether bad, just 
as nobody is altogether good. 

Criminals must be examined and studied to be understood, 
but it is unreasonable, and even cruel, to expose their weaknesses 
and misery to the public gaze. It is as disgusting as to exhibit 
an idiot, leper, or lunatic. It is not sentiment that will help 
criminals, or better their conditions. To deal with them is a 
matter of business and practical scientific research. They must 
be understood and, the conditions that surround them, before 
they can be benefited or their increase stopped. 

Criminals seem to be phenomena of civilization. They appear 
to increase with social development. Criminals, in the true 
sense of the word, and also the insane, are rarely known among 
primitive races. Crime, like insanity, appears to be a phenome- 
non or a disease of civilized society. The more progressive society 
is, the more insanity andthe more crime. The rapid evolutions 
of the social system, necessary to produce the complex con- 
ditions of a higher civilization, cause many rapid changes and 
adjustments in social surroundings and conditions, and the re- 
lations of individuals so rapidly change, and their struggle of 
life becomes so fierce, that every faculty and emotion is strained 
to the utmost. Weak and ill-balanced natures cannot stand 
the pressure. They become diseased and insane, or else anti- 
social or criminal. The anti-social instincts of men are far more 
often called out in a progressive than ina stagnant society. 
‘¢ The criminality of the Irish in England is far greater than 
the Irish at home. The Americans have a larger per cent of 
criminals than the English; andthe criminality of the English 
born in the United States is more than that of the native born 
Americans.”’ 
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The normal man is social and conforms to the rules and usages 
of society. The criminal, on the other hand, is anti-social, and, 
appears to be unable to conform to the common usages and 
rules of society. He is a weakling. He appears not to be able 
to take care of himself. He feels that society is against him, 
and that government and law and order are his enemies. 
Criminal tendencies always seem to appear in the subject in 
proportion to his unwillingness to adapt himself to the social 
conditions around him. 

Many writers on Criminology, and especially Lombroso, 
advocate the doctrine that criminals are ativistic. Upon this 
principle, they account for the antisocial instincts of criminals 
and for their marked abnormal tendencies. Beyond the historic 
period of our race, it is said that every conceivable degradation 
existed, at one time or other, just as we find such charateristics 
to-day, among savage and degraded tribes. Among some savage 
tribes murder and theft are honorable, and virtue in women is 
unknown. An honorable life in a savage tribe would be con- 
sidered criminal in the extreme in a civilized community. On 
the principle of heredity, it is claimed that criminals are the 
products of heredity, and that their traits and tendencies are 
inherited by them from some savage or barbaric ancestry. 
Other writers, who are not so wedded to the heredity theories, 
take the ground that while heredity, no doubt, has its influence, 
that criminals are the products of conditions and environments 
of civilized communities. This appears to be a much more 
reasonable theory. 

Criminals chiefly come from the lower classes. They are 
usually born and reared in environments that are peculiarly 
calculated and fitted to develop eriminal tendencies. The best 
born in the land would go wrong if forced to live in the 
wretched and degraded environments in which the large major- 
ity of criminals were reared. The effect of hunger and cold and 
squalor and impure air, can hardly be estimated in the forma- 
tion of character. The natural influences of this character, and 
the very atmosphere and life among the poor and wretched, 
tend to produce the congenital criminal — the born criminal, or 
the criminal by instinct. 
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Man is made and developed by environments. Environments 
feed and clothe him. He breathes from his environments, he 
lives on his environments. All that surround him, all that in- 
fluence him, conscious or unconscious, is environment, and there 
are, no doubt, occult and hidden forces yet unknown to science, 
that influence him. Let the best born infant in the land be 
reared in the worst environments, and what would be his fate? 
We are the creatures of our environments. How easy it is to 
tell the social atmosphere in which a man or woman has been 
brought up. The food itself has a modifying influence, accord 
ing to its character. The pursuits and occupations of life set 
their seals upon us. The popular mind is struck with the 
adaptation of all animals. For -example, in the matter of 
color. The sandy hue of the sole and flounder, the white 
of the polar bear, with its suggestion of arctic snows, and the 
stripes of the Bengal tiger — as if the reeds of the native jungle 
had painted themselves on its hide —~are striking examples. 

May we not all confess like Ulysses: **I am part of all that 
I have met.”’ 

W. Douglas Morrison, one of the most learned and experi- 
enced of criminologists, says in his ‘* Juvenile Offender’’: ‘+ As 
arule a man is shaped by the surroundings in which he has 
been born and is obliged to live. If these surroundings are all 
calculated to injure bim, and to degrade him, he will sooner or 
later degenerate and become a drunkard, a pauper, a lunatic, 
or, as not infrequently happens, a combination of all.’’ 

There is no one who is not morally weak in some direc- 
tion, or at least who is not strong in some particular way, and 
if environed by circumstances specially calculated to develop 
his weakness, he will give way, will fall. When the weak point 
in a man’s nature is environed and the strongest pressure 
brought to bear on it, it produces great nervous tension upon 
the subject. Nervous conditions set in that weaken the will, 
that tend to make the nervous system abnormal, and a com- 
bination of influences set to work against him, that overcome 
him. 

Every man’s nervous temperament can stand just so much 
nervous strain, and no more, and when the limit has been reached, 
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there is no telling or accounting for what may happen. The 
subject seems to become irresponsible after his nerves have 
reached their limit, and is likely to debauch or do foolish, crim- 
inal acts. Many men of good moral control and of much worth, 
who, under ordinary circumstances, are reliable and trustworthy 
in everything, yet when subjected to any unusual nervous ex- 
citement, or to extreme nervous exhaustion, will get drunk and 
blast their prospects, or do the most reckless or foolish things, 
and often commit crime —a course of action entirely incon- 
sistent with the course of their ordinary every-day life. 

Dr. Johnston said, long ago, that: ‘*every man is a rascal 
when he is sick,’’ and there is a great deal of force in this. 
Many unfortunate and criminal acts that are committed are 
the results of some form of sickness, —for illustration, nerv- 
ous prostration, local irritation or disease. 

There are persons who are also affected by passive states, 
that come on them periodically, from the effects of disease or 
strain, excitement, or worry of some kind or other. In these 
states, the subject seems to lose moral control, or rather his 
power to resist the influences around him, and will give way 
or succumb to ordinary temptations that, in other states of 
mind, he would have resisted. 

Sexual diseases and conditions often produce crime in both 
male and female. Diseases of the sexual system cause many to 
steal, or produce murderous tendencies; and make the subject 
abnormal, sexually, and he will commit the most atrocious and 
revolting crimes. These perverted conditions, criminologists 
and alienists say, are more common than generally supposed, 
and often become organized in families. Children are born 
with the abnormal tendencies that disease has produced on 
their parents. The prison system that prevails in some of 

the States, our own not excepted, are hot beds of perversion, 
and the abnormal conditions of many subjects are transmitted, 
and perverts of various character are produced. 

The entire body of criminals are classed by Ferri in five 
categories: Criminal madmen, instinctive criminals, criminals 
by contracted habit, occasional criminals, and criminals of 
passion. 
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A rather common classification is criminals from disease, con- 
genital criminals, and criminals from circumstances. 

It appears to be rather anomalous to use the term ** criminal 
madmen,”’ or ‘criminal insanity.’”” M. Joly says, that the 
term is self-contradictory, since a madman is not morally 
responsible, and therefore cannot be a criminal. M. Bisnchi 
holds that mad criminals should be referred to psychiatry, and 
not to criminal anthropology. Mad criminals are certainly 
responsible to society, like other criminals, and the fact that 
they may be, and ought to be, treated differently, does not 
exclude them from being classed as criminals. It is believed by 
the most advanced criminal anthropologists, that each of the five 
categories should be treated differently. The mad criminal 
often affects society in a very serious manner, and the study of 
such a subject, his environments and the social condition, that 
produced him, are of special concern to criminal anthropology. 
Some of these mad criminals cannot be distinguished from the 
born criminals, properly so called. According to Krafft-Ebing 
and others they are morally insane. The mad criminals include 
the ‘* mattoides like Passanante, Guiteau and Maclean, also the 
necrophiles, like Sergeant Bertrand, and probably ‘Jack the 
Ripper.”’ 

There are also many criminals from disease who are not 
madmen. They commit crime from neurotic, epileptic, sexual 
or local causes. They are not classed by alienists as crazy but 
as mere border-liners. These people, when they are not affected 
with disease, are often models of moral purity and worth, 
examples to be pointed out and followed; but when disease 
comes upon them, then their actions and conduct become the 
very reverse of their usual course of life in health. 

Born, congenital, or instinctive criminals, are supposed to con- 
stitute about forty per cent of all criminals: They are either 
savage or brutal, crafty or idle. They draw no distinction 
between crimes of various kinds and honest industry. They 
have a talent or genius for crime. They are criminals, just as 
other men are good workmen. Punishment has little or no 
effect upon them. They do not suffer in prison. They rather 
thrive on prison life. They are usually on good terms with 
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their jailers and keepers. They are good prisoners and bad 
citizens. They are distinctively anti-social; and all anti-social 
conditions appear to afford them pleasure. This is why they 
are contented under confinement and often happy. 

Congenital criminals, like geniuses, appear to have no national 
type, and in this both are alike abnormal. Geniuses of all the 
nations bear a striking resemblance in type, and it is so with 
criminals. The born criminal usually possesses ignoble features, 
while geniuses possess noble and often almost superhuman fea- 
tures. The criminal is devil-like, the genius God-like. 

Criminal anthropologists point out and designate the physical 
characteristics by which the born or instinctive criminal is to be 
recognized. Some of the physical characteristics, pointed out 
by Ellis, Lombroso and others, are lack of cranial symmetry ; 
large jaws and projecting chin, prominence of the cheek bones, 
abnormal ears, pallor of the skin; nose rectilinear, medium 
length, rather large with horizontal base and deviating to one 
side; scarcity of beard, and usually abundant hair on the head. 
Asymmetry is usually characteristic of his physiognomy, and 
he is rarely handsome or beautiful. His muscular system is 
generally feeble, and heart disease is common with him. Left- 
handedness is a common characteristic, and anomalies of the 
tendon reflex of the knee, and he usually has remarkable insen- 
sibility to pain. He often manifests frequent or peculiar jestic- 
ulations, or wringing of the hands, or holding the thumbs. And 
tattooing is so common among male criminals that it is noted 
as a special characteristic. 

Any one of these marks of degeneration existing alone, is not 
sufficient to classify the subject as a complete criminal type. 
According to Lombroso, in order to make the complete criminal 
type, there must exist in the subject four or more such char- 
acteristics ; and according to the same author, a one-half type 
contains at least three of these signs, and no type possesses only 
one or two of these anomalies, or none at all. 

The psychical characteristics of born or instinctive criminals, 
are moral insensibility, abnormal sexual desires, want of fore- 
thought and improvidence on the one hand, and on the other 
cunning and hypocrisy; excessive vanity; incapacity for pro- 
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longed and sustained exertion ; constitutional laziness, abnormal 
sentimentality, and the abnormal expression of thought. 

There are, without doubt, born or instinctive criminals, but I 
am of the opinion that they are not so numerous as gener- 
ally supposed. I have, in a professional way, represented over 
2,000 persons charged, or suspected of crime, whose lives and 
surroundings I have carefully studied, and I have studied and 
observed many criminals in different States and large cities in 
America, and I do not believe that more than 20 or 25 per cent 
of the criminals that I have ever had any knowledge of, can be 
classed as born or instinctive criminals. The very large majority 
of criminals are mere petty offenders. They are usually de- 
generates, weak and easily influenced, if tempted to commit 
crime, but are rarely born criminals. The most dangerous 
kind of criminals to society are the professional or habitual 
criminals. These are usually ‘born or instinctive criminals, but 
many of them I have found to have been led into a life of crime 
by peculiar or trying circumstances, and if they had received, in 
their early years, proper industrial training, or had lived in the 
surroundings of the average person, they probably would never 
have committed crime. 

Criminals by contracted habit have become criminals usually 
in youth or in childhood, through the pressure of circumstances, 
by the influence of older criminals, and by corrupting environ- 
ments. They are led on from one crime to another, by the suc- 
cess of their first offense, or else, by being committed to prison, 
have lost their self-respect and have become anti-social, or have 
become entangled in the environments of crime, and are without 
moral strength sufficient to get out of them. They are degraded, 
debilitated and corrupted, morally and physically. They gen- 
erally lose all self-respect and become abandoned and alienated 
from society, lose their social instincts, become anti-social, and 
drift into crime and become habitual criminals. _, 

Occasional criminals usually commit crime through some im- 
pulse or strong temptation. According to Enrico Ferri, one of 
the world’s ablest criminologists, they have not the inborn and 
active tendency to crime that the instinctive criminal has. 
They usually do not relapse into crime if the temptation disap- 
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pears. They commit those crimes and offenses which do not 
indicate natural criminality, and those crimes against person and 
property, and under personal and social conditions altogether’ 
different from those which are committed by born and habitual 
criminals. The production of crime in the born criminal is 
generally the outcome of an instinct or tendency already exist- 
ing. On the other hand, with the occasional criminal, it is the - 
casual provocation which produces the crime, operating upon a 
weak‘subject, or in a subject where criminal tendencies had not 
been previously developed. This class of criminals is denomi- 
nated by Lombroso as ** Criminaloids.’’ 

Criminals of passion are not anti-social, and the crimes 
that they commit are usually committed in the vindica- 
tion of what they believe to be their social rights. They are 
persons, as a rule, of previous good behavior, and rarely relapse 
after an offense. 

The treatment of these unfortunates is one of the most diffi- 
cult problems that confront civilization. Almost every conceiv- 
able mode of dealing with the offenders of the law have been 
tried — admonition, fining, restitution, slavery, banishment, 
imprisonment, death, torture, branding, mutilation, flogging, 

_and many cruel and inhuman devices that shock the conscience 
to mention. 

In the early ages of society and now, among the degenerate 
races, the treatment was, and is, of the severest character. It 
has not been long since the gallows, the cross, the axe, and the 
knife were in constant use in all civilized countries. In England, 
but a little over 1 hundred years ago, the executioners were 
among the most busy men in the realm. Excessive bail and 
fines and cruel and unusual punishments are expressly prohibited 
_ by our Federal constitution and by every State constitution of 

this Union, and the example of abolishing and forbidding cruel 
treatment of crime seems to have been followed by every civil- 
ized State. 

The conscience of «ll the most civilized countries has revolted 
against branding, mutilation, and slavery, and these barbarous 
means of punishment have disappeared, but death and flogging 
are retained by many. 
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The punishment by death still exists in Great Britain and her 
colonies, in Germany, France, Russia, Austria, Spain, and in 
most States of the American Union, and has been abolished only 
in Italy and Holland and in the States of Michigan, Rhode Island, 
Wisconsin, and Maine, but it is practically in disuse in Switzer- 
land, Belgium and Finland. In other communities, even where 
capital punishment still prevails, there are but few criminals 
executed. There are not many juries that will find the accused 
guilty when the death penalty is the only sentence. In the 
countries where the death penalty is still retained, it has become 
almost a dead letter upon the statute books. 

The death penalty is never inflicted anywhere except for the 
most heinous crimes and, usually, for the most atrocious 
murder. 

Flogging or whipping has been abolished inGermany, France, 
Russia, Austria, Italy, Switzerland and Sweden, and in nearly ~ 
all the States of the American Union, and banishment has dis- 
appeared from the statute books in every civilized country except 
France and Russia. 

Finiog, or imprisonment, or both, are the most favored modes 
of punishing offenders in all civilized communities. Fining, 
in some form or other, is a mode of punishment as old as 
society, but imprisonment is not a primitive mode of punish- 
ment for crime, and hardly a trace of it is found among un- 
civilized races. Among nations as far advanced as the Chinese, 
imprisonment does not exist as a penalty for crime. There are 
prisons in China, but they are only for the safe keeping of 
persons awaiting trial or punishment. Under the Roman law, 
imprisonment was not for the punishment of the prisoner, but 
only for his custody. This principle of the Roman law was 
acted upon by European countries until about the time of the 
Reformation. Before that time a few cases of punishment 
for crime by imprisonment occurred, chiefly in Italy. As a 
rule, however, before the Reformation, imprisonment by the 
State, in the modern sense of the word, rarely occurred, although 
it was practiced to a considerable extent by the church, among 
the monastic orders. Since that period our present system of 
imprisonment has gradually grown up. Punishment by impris- 
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onment was the result of the reaction against whipping, brand- 
ing, mutilation, slavery, and death, that occurred toward the 
close of the sixteenth century, when houses of correction were 
established in England, Holland and Germany, for the pun- 
ishment of: ‘* Rogues, vagabonds, idle loiterers, * * * 
and masterless men and women.”’ 

To inaugurate reforms in the treatment of criminals, it is 
necessary that there should be, in the State, an intelligent 
public sentiment. Without this nothing can be accomplished, 
especially in a democratic country. To effect proper reforms 
persons must be educated for that purpose. Judges who pre- 
side,-and lawyers who practice, in criminal courts, should be 
thoroughly taught the principles of criminal anthropology, and 
no law student’s course should be complete without such train- 
ing. The civil and criminal courts should be separate and 
distinct, for the qualifications of a judge are quite different in 
considering civil and criminal cases. 

There should be a special school for warders, police, detec- 
tives, managers and committees for accused persons; and no 
one should be allowed to have the charge and control of any 
class of criminals without some education or training in that 
line. 

The trial and conviction of criminals is often a mere farce. 
In very many cases the innocent are convicted, and the guilty 
set free. But comparatively few persons accused of crime are 
able to employ skilled and experienced counsel, but the few that 
do are often the worst class of criminals, and in the majority of 
cases are acquitted. All others are usually represented by mere 
chits in the law, appointed by the court, and rarely escape con- 
viction. In the trial, the accused’s past history and environments 
are given little, if any, consideration. The juries that try cases 
are usually plain, uneducated men, and the judge or judges who 
preside, rarely ever know anything about criminal anthropol- 
ogy. The prosecuting officer is expected and feels it his duty to 
prosecute to the best of his ability every one accused of crime. 
He is usually well prepared for his work, and zealous in the 
performance of his duty. When there is a defense made by an 
experienced lawyer, the trial is a contest of skill, learning and 
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craft. An acquittal or conviction often depends more on the 
lawyers engaged than on the merits of the case. The trial is a 
sort of an intellectual gladiatorial show. Many become violent 
partisans in favor or against the accused, often without cause or 
reason, And it is very common in such trials for the jury tg be 
influenced as much or more by public sentiment than by the 
evidence. There should be, at least, two expert criminologists 
within the jurisdiction of every criminal court, whose duty it 
should be to look into and study the life and environments of 
accused persons and to examine them physically and psychically. 
There also should be a public defender, as well as a public pros- 
ecutor, who should be paid by the State; and these officers 
should be put on a par, and treated as of the same dignity and 
importance. The trial should be a careful, painstaking investi- 
gation, in which the individual accused, the injured party, and 
society at large should be considered. Any evidence throwing 
any light on the question at issue should be allowed to be intro- 
duced without any technical restrictions. It should only be 
submitted to the jury to find the fact as to whether the person 
accused committed the crime charged, and their verdict should 
be guilty, not guilty, or not proven. Where an accused has 
been found * not guilty’’ he should be reasonably indemnified 
by the State; and there should also be indemnity paid to any 
person who afterward should be found to have been mistakenly 
convicted. When an accused has been found guilty he should 
be classified by experts, as a mad, born, habitual or occasional 
criminal, or a criminal of passion, and then the court should 
sentence him for an indefinite time, or suspend his sentence ac- 
cording to the nature of the case, and the history, condition and 
character of the offender. 

If a system somewhat like this could be adopted in the trial 
of criminal cases, in the language of Ferri, ‘* We would have 
no more of those combats of craft, manipulations, declamations, 
and legal devices which make every criminal court a game of 
chance, destroying the public confidence in the administration 
of justice, a mn: of spider’s web, which catches flies and lets 
the wasp escape.”’ 

In the administration of justice, the rights of injured parties 
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should not be overlooked. A person injured by crime has, in 
justice, as much right to require society to compensate for injury 
done him, as society has to imprison and appropriate the earn- 
ings of acriminal. Society is responsible for the criminal, and 
in justice it should compensate for the injury he does. 

But when imprisonment is necessary, one of the most impor- 
tant of all reforms is the abolition of the definite and predeter- 
mined sentence. The indeterminate sentence is no mere experi- 
ment. It has been adopted by several States of the Union, 
such as New York, Pennsylvania, Massachusetts, Ohio and 
Kansas, and by a number of European States, such as Belgium, 
Hungary, Saxony, Switzerland, and has especially been recog- 
nized in England. It has been tried at the Elmira Reformatory 
since 1877. 

In the States where the indeterminate sentence has been 
adopted, the ultimate period of detention. is limited to the maxi- 
mum term of imprisonment for the offense for which the pris- 
oner was convicted. With the permission of the managers, a 
prisoner may be let out on probation, for the period of six 
months, but before a prisoner is let out on probation, a suitable 
situation, if possible, is arranged for him. The ultimate dis- 
charge of a prisoner is determined from his actions and conduct 
and particularly from his behavior when let out on parole. 
Under the indeterminate sentence time and opportunity is given 
to teach and train the criminal, so that he can be able to pursue 
some useful occupation, when ultimately discharged. 

It has been the practice of society to treat everybody con- 
victed of crime as an outcast and infamous, and the less intelli- 
gent the society, the harsher the treatment, and the stronger 
the sentiment against the criminal. People of wide experience 
and much knowledge of the world, however, have more charity 
for the evil-doers. They know ‘well that the harshest and most 
cruel persons to criminals are often but little removed from crim- 
inals themselves, and are ready at any time to commit crime, if 
they believed that it would not be discovered. Who can say that 
a latent tendency to commit crime is not hid away in the recesses 
of his own soul, repressed by will and reason? Who can say 
what any man will do, when the circumstances that surround him 
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are strong? Is it possible for any intelligent man or woman to be 
cruel to the criminal, when they know the temptations that they 
have resisted or succumbed to? 


Should criminals be treated harshly or charitably? Should 


the law be enforced promptly and judgment speedily executed, 
or should there be delay? It is generally accepted that harsh 
treatment is not consistent with our institutions, nor with civil- 
ization, but justice should be meted out, and speedily, it is 
believed. But the difficulty is to mete out justice. What is 
justice to one person is injustice to another, when looked at 
from an individual and social standpoint. , The crime itself must 
not alone be viewed as the law seems to view it, but the criminal 
and the person who has been affected by the act, and society at 
large, should be considered. 

Achild should certainly not be dealt with as an adult. To 
deal with a child as an adult, the child is educated in crime and 
made to feel that he is an outcast and infamous, and after this 
has been done he is turned loose on society — to make a nest 
of crime. Isit not an offense against society greater than any 
crime a child can commit to subject it to the degraded conse- 
quences of the criminal law, as executed in most of the States? 
Nor should adult criminals all be dealt with alike. Wery many 
good citizens have violated the criminal laws— have com- 
mitted crimes, for which they have not been called upon to 
answer. If they had been convicted, or dealt with harshly, 
they might have been made anti-social and bad citizens. Many, 
who are criminals and of dangerous character, were made so by 
having been convicted of some petty crime and dealt with 
harshly and disgraced. 

Juveniles who offend against the law should have the most 
careful attention of the State, They should never be dealt 
with harshly ; they should be made to understand that society 
is for their good and not for their disgrace and degradation. 
They are in the formative state and are much more sensitive to 
treatment than adults. If they once find that public opinion is 
against them, they are apt to become what the world considers 
them to be. Once convict a child of crime, imprison and disgrace 
him, and he is almost certain to become a social outcast and a 
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habitual criminal. But on the other hand, if he is dealt with 
charitably and reasonably, and made to feel that the State is his 
friend, and not his enemy, he will nearly always make a useful 
citizen. 

The majority of juveniles who commit crime either have no 
proper home influence, or are idle, with no training in useful- 
ness — in trade or business. They are usually the result of the 
adverse individual and social conditions under which they live. 
They are nearly always found to be mentally and physically 
as well as morally below the general average of the youthful 
population of the same age and sex. Juvenile crime is the nec- 
essary and natural outcome of the miserable individual and 
social circumstances of the juvenile offender. 

The only effective method of dealing with juvenile crime, so 
as to diminish its production, is to remove the conditions from 
which it originates, as far as they are removable. 

The methods actually in use for dealing with juvenile of- 
fenders are admonitory, educational and punitive. 

Admonitory methods deal with the offender by warning him 
against the repetition of the offense or, in putting him on good 
behavior, by requiring him to appear for judgment when 
called upon, or by putting him under surveillance. 

It is believed that this method could be made most effective 
in the repression of crime, if the means were afforded for 
properly carrying it into operation. There ought to be per- 
sons appointed in every community, who are intelligent and 
responsible, and know something about criminology, who should 
be required, whenever a juvenile is charged with any offense, to 
inquire into the nature and character of the culprit and _ his 
environments, so as to advise and point out and to better know 
the course that should be pursued with the offender. The cul- 
prit ought to be put under surveillance when it is necessary. 
He should be taught and trained mentally, morality and manu- 
ally. He should be taught something useful, by which he 
can earn his living, and to conform to the rules of society. It 
should be the duty of the person appointed for that purpose to 
look after the offender’s training, his social surroundings and 
influences, to obtain a home for him, if necessary, or to, 
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change his place of habitation. In this way the child, while 
in the plastic and formative state, could be adopted to social 
habits and conditions, and would make a good and useful 
citizen. 

There is no place like home, the family and its ties, to de- 
velop the social instinct in the young. It is a much better 
place for the juvenile offender than the reform or industrial 
school, and when it is possible and practicable, it is always best 
to leave him with his family, under the surveillance of the proper 
officers; and for his education there should be established, 
certainly in all cities, day industrial schools for his training. 
It is seldom advisable to commit a juvenile offender to a reform 
or industrial school, when his parental and home life is of 
ordinary, or even of inferior character. Estrangement from home 
and family and near relations is one of the most frequent causes 
of juvenile offenses. Where there has been an estrangement, the 
offender should be reconciled to his parents and friends, and they 
to him. Nothing will do more to make a juvenile delinquent 
normal and social, than to restore him to the bosom of his 
family, and to cordial and sympathetic relations with his parents. 
If the right course is pursued, no time is more favorable to 
restore and weld family ties, than when a juvenile is charged 
with a criminal offense. The young offender is distressed and 
in need of sympathy, and his family will usually, at that time, 
do anything that they can to help him. To restore a juvenile 
offender to proper family relations, will generally save him from 
ruin and a life of crime. 

Morrison says in his ** Juvenile Offender’’: It is as a rule 
inadvisable to commit children to corrective institutions who are 
living under normal parental conditions, even if these children 
have become offenders against the criminal law. The discipline 
of a somewhat inferior home is always better than the discipline 
of an institution, and the effects of parental solicitude are much 
more likely to be effectual in the ultimate reclamation of a way- 
ward child than any kind of State machinery.’’ 

This system would combine, in effect, the admonitory and 
educational methods. The educational method is, however, sup- 

, posed to deal with the offender by sending him to industrial or 
reformatory schools. 
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In cases where the admonitory methods are not effective, or, 
owing to special circumstances of the case, are not deemed to be 
the better course to pursue in dealing with the youthful offender, 
then he should be committed to an industrial or reformatory 
school for an indefinite period. The period of his detention 
should be determined from his character and the progress that 
he may make. There he should be dealt with kindly but firmly, 
and taught how to do something useful. 

In most cases people become criminals because they are not 
able to provide for their wants. They are not fitted, or they 
are poorly fitted to do anything well. If they get employment 
they cannot keep it and drift into idleness and crime, and fall 
out of the social scale. The juvenile should be, during his de- 
tention in industrial schools, subjected to the discipline and 
training that would enable him to acquire habits and capacity, 
best fitting him to perform useful work, and to retain employ- 
ment when he has found it. The teaching and training in these . 
schvols should conform, as far as possible, with outside indus- 
trial life. He should be trained in mind, in morals, and in work, 
and the most effective and efficient socializing influences should 
be brought to bear on him. He should be taught and trained, 
not merely by officials, but by skilled and efficient teachers fresh 
from the outside world, and should be allowed and encouraged 
to communicate freely with respectable and sympathizing out- 
siders, and particularly with any of his respectable relations. If 
the intelligent public sentiment existed that should exist, in favor 
of protecting and guarding the young from crime, and reform- 
ing delinquents, there would be no trouble to obtain all necessary 
outside influence, sympathy and interest, and help. The delin- 
quent should be retained until he is able to do something by 
which he can earn a living when discharged. A home and em- 
ployment should be found for him, away from his old environ- 
ments, and he should be put in the home and given employment 
on probation some time before his ultimate discharge. 

The punitive method should rarely, if ever, be resorted to 
in dealing with juvenile offenders; but where it is made clearly 
to appear that any of the delinquents are hopeless, congenital 

criminals, they ought to be segregated —kept apart from 
society — and not allowed to reproduce their kind. 
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The first move towards a reformatory school was in New 
York, in 1824, and the other institutions for juvenile offenders, 
the world over, have grown up from that start. The reports — 
from these institutions show that a large percentage of the 
juveniles committed to them are reformed and make worthy 
citizens. The percentage of the reforms of these institutions 
rate from forty to ninety per cent. 

I was told, a short time ago, by the Superintendent of the 
reform school, in the State of Michigan, that according to their 
records, ninety per cent of the boys that had been committed 
to that institution had turned out to be useful citizens. The 
conduct of that institution is most admirable, and at the 
time I visited it there were over 600 boys -there, and they 
apparently had as much liberty as at any school I ever saw, and 
every one seemed to be happy and contented. ‘The aptitudes of 
the boys were specially studied, and they were put to work and 
to study in the lines for which they seemed the best fitted. In 
Michigan there are committees in every county and city in the 
State, to procure homes for these young men, when they are 
discharged from the school. 

Much more progress has been made in the treatment of juve- 
niles, than in the treatment of adult offenders. In the treat- 
ment of adults, it is much harder for the world to get out of 
the old beaten road. Every State is much concerned about 
criminal expenses, and little thought given to the mode of 
treating the criminal, or to the recompense of the persons who 
have been injured. When a man commits a felony, he is con- 
fined to the State penitentiary, and he loses his name; he is 
known by number; his intercourse with the outside world is 
shut off ; communication with his fellow-convicts is often for- 
bidden ; he is lost to the world, and his social instincts are re- 
pressed, and his anti-social nature specially developed. He is 
required to labor, but his earnings all go to the State, and when 
his term of imprisonment is over, he is given a ticket or means 
to go back to his home — the scene of his disgrace. 

Would it not be much wiser and better if many of the little 
petty-criminal offenses that exist in our law should be abolished ? 
It is supposed to be the policy of the law not to recognize trifles. 
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To bring a person into a criminal court for a petty offense tends 
to develop the anti-social in him, rather than to repress it. When 
a misdemeanor has been committed, would it not be much wiser 
to impose a fine on the culprit sufficient to compensate for the 

injury that he has done, and make the sentence conditional upon 

the payment of the fine, than to confine him in jail? But if mis- 

demeanors were only punishable by fine, upon conditional sen- 

tences, could the fines be collected? The conditional sentence 

should be that the culprit must pay the fine or upon failure to 

do so to be hired out or imprisoned at hard labor. The culprit, 

however, should be given an opportunity to pay his fine in in- 

stallments to suit his circumstances and ability to pay. A large 

majority of criminals would pay their fines. The minority who 

would not pay would usually be born criminals, or criminals by 

contracted habit. Jails, as places of punishment, should be 

abolished. They should be used merely as places of detention 

for persons accused of crime, or other prisoners, until they can 

be sent to the general State prison. There should be a general 
State prison under the control of the State, for the punishment 
of all crimes, and all sentences of imprisonment should be for an 
indeterminate period, and discharge on parole and ultimate per- 
manent discharge of prisoners should be determined by the 
superintendent of the institution or by a committee. 

When the first offense of felony has been committed it would 
be well, in most cases, to suspend the sentence of the accused 
and require him to give bond with security and, if he could not, 
where he had previously been of good character, to take his re- 
cognizance, and require him to compensate for the damage done. 
If the culprit released under suspended sentence should fail to 
make any compensation for the wrong done, then let him be 
committed to prison, or, if while he should be at liberty he 
should commit another offense, he should have to forfeit his 
liberty, and his sentence of imprisonment should go into effect, 
and he should also be liable for his new offense. The general 
State prison of the State should be divided into separate or dis- 
tinct departments. A department for misdemeanors, a depart- 
ment for felons who have been convicted for the ‘first time, 
and a department for relapsed criminals; and these classes 
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of criminals should be kept apart as far as possible. The 
superintendent, doctors, and managers should be edu- 
cated criminologists, and all the warders of the insti- 
tution should be trained and educated for their work. 
The superintendent and physicians in prisons are now usually 
appointed for political reasons and often without regard to fit- 
ness, and the prison warder is often absolutely unfit for his 
position, and is generally about as unfit for the treatment of 
criminals, as an ordinary person is for the treatment of diseases, 
or for nursing the sick. It is of the greatest importance that the 
persons in charge of prisons should understand the nature of the 
criminals and be able to deal with them in the proper way. 
Without this there is little hope of making the prisoners believe 
that society is not their enemy, and that they are detained for 
their good and for the good of society. Unless these poor un- 
fortunates are properly managed they can never be socialized. 
Havelock Ellis, in his able and common-sense work on ‘* The 
Criminal ’’ says: The criminal in all his manifold variations, 
with his ruses, his instinctive untruthfulness, his sudden impul- 
ses, his curiously tender points, is just as difficult to manage as 
the hospital patient, and unless he is understood and managed 
there is no hope of socializing him.’’ 

The training of criminals should not be intrusted alone to the 
officers in charge of them. Skilled teachers and instructors from 
the outside world should be introduced and criminals in prison 
should be thrown in contact with respectable people from the 
outside world, and association with their own class should be 
avoided, as far as possible, and the fanatical, inexperienced and 
curious should be judiciously kept away from criminals. 

One of the chief causes of criminality is the criminal’s want 
of ability and fitness to follow any pursuit of usefulness. In 
prison these unfortunates should be trained upon rational and 
scientific principles. The eye and hand, and the use of tools and 
appliances, and practical knowledge should be taught them. In 
this way they could be made to appreciate practical knowledge 
and the pursuit of legitimate occupations, and when they are 
ultimately discharged from prison will be fitted to make an 
honorable living and better fortified against temptations, and 
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less liable to yield. One of the special advantages of the inde- 
terminate sentence is, that the prisoner can be retained until he 
has heen fitted for some useful occupation and has been properly 
socialized. To determine this be should first be discharged on 
parole, subject at any time to be recalled for bis conduct, and 
when it appears that he has been properly socialized he should 
be discharged permanently. 

In prison the aptitudes and talents of prisoners should be studied 
and they should be directed and taught in the lines that they ap- 
pear to be best fitted to pursue. Mind and body, moral and 
social training, should be specially looked to. The prison ought 
to be dealt with as a hospital and not as a mere place of punish- 
ment. Society is as much responsible, it is believed, for crimi- 
nals:as for lunatics, and they should be dealt with with as much 
skill and painstaking care. In every prisonthere should be grades 
or classes gradually ascending until the subject is fit for parole, 
or ultimate discharge. Punishment should be first more strict 
and severe, and the treatment gradually relaxed and liberty in- 
creased until discharge. As far as possible, no bad citizen should 
be discharged. On this principle relapsed criminals should be _ 
detained for life, unless it should appear from their actions and 
conduct that they have been properly socialized. Relapsed crim- 
inals usually belong to the born criminals, as designated by crim- 
inologists, or else criminals by contracted habit. It is not to be 
supposed, however, that born criminals are all utterly depraved. 
It isdoubted whether it is so with any one of them. Instinctive 
criminals are not such monsters as it is generatly supposed, 
while born criminals, it is said, instinctively take to crime ; their 
environments have usually been bad; they have had no training 
to fit them for any useful occupation and can usually do nothing 
useful weil. They need training under skilled teachers and in- 
structors who understand them, and their education should be 
practical and should fit them as far as possible, so that they can 
take care of themselves if they should ever be deemed fit to be dis- 
charged. All relapsed criminals are strongly anti-social. They 
are against the established order of things; they feel that the 
hand of everybody is against them and they are the enemies of 
society. They feel strongly that they are treated as social out- 
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casts, and that they can expect nothing but to be treated outside 
the pale of society. Many of these people can never be re- 
formed, but it is believed that a large majority can be. Per- 
haps every born criminal, or every person born with criminal 
instincts, could be made an ordinarily respectable citizen under 
the proper training and influences, but such influences must be 
brought to bear at an early age. But few persons settle into a 
life of crime, as a matter of choice, in their teens. Hardly any- 
one of his own choice becomes a criminal until he has actually 
been arrested and imprisoned. From then on he is treated 


as and feels that he is a social outcast, and gives vent to his © 


inclination and leads a life of crime. 

It is admitted that the insane can be cured, and subjects that 
have been rendered abnormal by disease restored, and the crimi- 
nul of circumstances reformed; but is it not reasonable that 
born or instinctive criminals, who are anti-social by nature, can 
be made social and restored to comparatively a normal con- 
dition? 

Many people are imprisoned for life or on long sentences, who 
might be discharged with impunity. They are confined to their 
own destruction and the ruin of their families. On the other 
hand there are many who are liberated with the full knowledge 
that they will proceed at once to prey upon society. Our sys- 
tem is absolutely an arbitrary one. In no occupation or pur- 
suit is a careful preparation more necessary than in treating 
and dealing with criminals. It requires a thorough understand- 
ing of anthropology, as applied to criminals. The teacher and 
instructor of criminals should be able to discriminate between 
criminals and to deal with each individual according to his 
character. 

It takes time and much painstaking care to train the criminal. 
His training is always deficient, and to educate him to some 
practical pursuit by which he can make a living, requires time 
and opportunity. In prison the criminal’s time should be fully 
occupied in study or work, or in healthy recreation. He should 
be given no time nor opportunity to think and reflect upon his 
past life. He should be taught to understand and to feel and 

appreciate that the State has a kindly interest in him, and he 
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should be trained and fitted to be able to do something useful, 
to earn a living without resorting to crime when discharged. 

Prison life, unless socialized as far as possible, is calculated 
to unfit a prisoner for society, or as a social being. The con- 
duct of a prisoner in ordinary prison life is not always a true 
test as to how he will act when at liberty. The instinctive crim- 
inal is better behaved, usually the more anti-social his surround- 
ing. Prisons, therefore, should be conducted and assimilated 
as closely as possible to the conditions of ordinary existence. It 
is a trying ordeal to be suddenly given unrestricted liberty. Ser- 
vitude, unquestionably, has the effect of unfitting men for free- 
dom. The liberated prisioner is in a very bad condition to resist 
temptation. The most perilous period of his life is often the 
day that he is discharged. There should be committees or per- 
sons to secure employment for him away from his old associa- 
tions, and he should be let out on probation to engage in the 
employment. Prisoners should be retained, or held on proba- 
tion, until they are able and fitted to work at some useful occu- 
pation, by which they can earn a living ; and all dangerous crim- 
inals should be retained for life. 

Flogging for small offenses is advocated by some writers both 
in the classical and positive schools. A corporal punishment bill 
has, within recent years, been passed by the English Parliament. 

Flogging had practically gone into disuse in American States, 
but has recently been revived in some. There are many objec- 
tions to this mode of punishment. The chief objection is that it 
is extremely degrading and is absolutely unfit to humanize and 
socialize anybody. There can hardly be any punishment con- 
ceived of that is so well calculated to develop the anti-social 
spirit in the criminal. It is an ineffectual mode of punishment, 
and has little effect in deterring from crime, as has been shown 
by long experience. It brutalizes and degrades those who 
inflict the punishment and also those who come within its influ- 
ence. Besides this, flogging in not so severe a punishment to 
criminals as is often supposed. This is specially so with in- 
stinctive criminals who are by no means sensitive to pain. The 
impulse to inflict punishment by flogging springs from the same 
relic of barbarity and savagery that inspires the criminal, with- 
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out any excuse, as he often has, of a morbid, or defective 
organism. It is a shameful punishment, that should not be rec- 
ognized by any civilized country. While capital punishment is 
brutal it does not have even so brutalizing an effect as flogging. 

There are in both schools of criminal law those who would 
retain and those who would abolish the death penalty. There 
are some very able writers who advocate putting to death in- 
stinctive criminals. Among these is Garofalo, the learned 
Neapolitan lawyer. ‘The death penalty is usually inflicted upon 
murderers, and this class of criminals is not usually the most 
dangerous to society. Murderers usually belong to criminals 
by passion, who are the least anti-social of all others, or are 
often persons afflicted with some morbid impulse, epileptic, 
or insane. If the death penalty could only be inflicted upon 
relapsed criminals, there might be more reason for its continu- 
ance, but these are a class to whom the penalty is seldom ap- 
plied. 

It is admitted that the death penalty does not appear to be 
opposed to justice, for when the death of a man is necessary 
for the preservation of society, it is always legitimate. This 
penalty seems tobe prescribed by nature for the violation of her 
laws, ‘and operates at every moment in the life of the uni- 
verse.’ The death penalty, I think, however, should be abul- 
ished and it appears to be fast dying out in all civilized coun- 
tries. It tends to make crime too notorious, it inspires a morbid 
tendency to commit crime, it has a brutalizing effect upon so- 
ciety, and is irrevocable. I believe that as long as it exists 
there will be unreasonable and ferocious mob outbursts, that will 
hurry accused persons to the scaffold, or tear to pieces, or burn 
at the stake half-witted abnormal people. So long as capital 
punishment is recognized by law, there is the appearance of an 
excuse for these brutalizing and horrible outbursts. The higher . 
civilization that we are attaining is necessarily bound up with 
self-restraint and humanity, and gifted with a more intelligent 
insight that ought to make ferocity impossible. 

Criminality is a natural phenomenon and must be studied 
and dealt with according to natural and scientific methods. 
The criminal is a product of society ; society is responsible for 
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him and must deal with him by natural and rational methods. 
In no other way can the problem of his elimination stand any 


chance of success.! 
STAUNTON, Va. 


1 Nore. Finding it inconvenient and 
difficult to cite in their proper places 
the different authorities to which I am 
indebted for most of the facts and 
suggestions contained in this paper, I 
did not attempt to cite them all; and 
now give a list of them. They are as 
follows: ‘*The Criminal Man,” by 
Havelock Ellis; ‘ Criminal Sociol- 
ogy,” by Ferri; “Juvenile Offend - 
ers,’”? by Morrison; ‘* Psychopathia 
Sexualis,” by Krafft-Ebing; ‘‘ Phys- 
ical and Industrial Training of Crimi- 
nals,’ by Dr. H. D. Wey; ‘‘ American 
Prisons,’’ by Rev. F. H. Wines; “ La 
Criminologie,” and L’Uomo Delin- 
quente,’? by Lombroso; “ Les Crimi- 
nels,’”? by Dr. Corre; ‘‘ The Female 
Offender,” and ‘The Man of 
Genius,’”? by Lombroso; ‘ Physical 
and Intellectual Training of Crimi- 
nals,”” by Wey; ‘Leaves from a 
Prison Diary,’’ by Davitt; “The Eye 
of the Adult Imbecile,’’ by Oliver; 
“Form of Ear as a Sign of Defective 
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Development,’? by Dr. F. Warner; 
“Le Crime,” by M. Joly; ‘The 
Jukes; A Study in Crime, Pauperism, 
Disease and Heredity,” by R. L. Dug- 
dale; Stephen’s History of the Crim. 
Law of England, 8 vols., 1883; Gib- 
bon’s Rome, Vol. 4; Superstition and 
Force (Lea), 1892; Appelton’s Ameri- 
can Enclyclopedia, Art. entitled 
Criminal Law; Boswell’s Johnson, 
Vol. 1; Greg’s History of the United 
States; Judge John W. Riely’s 
Address before the Virginia State 
Bar Association, 1892; State Trials; 
Baccaria on Crime; Biackstone’s 
Commentaries; Address of Hon. 
R. T. Barton, Pres. of Virginia 
State Bar Association, 1893; The In- 
dependent, Oct., 1899; Address of 
U. M. Rose, Pres. of Arkansas State 
Bar Association, 1900; 34 AMERICAN 
Law REVIEW, p. 524; Address of 
Robert G. Ingersoll before the New 
York State Bar Association, 1890. 
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THE AGGREGATION OF HUMANITY IN CITIES, AND 
SOME CONSEQUENT MUNICIPAL REGULATIONS. 


To trace the history of human aggregation and the causes 
which induced it from the beginning to the time when men began 
to live in cities would be an extremely difficult task, and one far 
beyond the scope of this paper. The natural condition of man 
was a condition of absolute personal liberty. He had no law 
but inclination; no means of enforcing his rights save physical 
and intellectual energy. Instinct was undeveloped reason. 
Among his instincts was the love of society. Thisgave origin to 
the family relation; in the family began Jaw. The love of so- 
ciety and the sense of convenience led to combinations of men 
and families, and these gave rise to social compacts. Thus was 
law developed and civilization born. Bands and tribes were 
formed and at a later day clans. ‘* There was a time,”’ says 
Cicero, ‘‘ when men wandered everywhere through the fields 
after the manner of beasts, and supported life by eating the 
food of beasts.’”’ Whether men had a spoken language origi- 
nally or not is a much mooted question. By some authorities 
they are represented to have been without such language, and 
unsocial in disposition. I shall not attempt to tell when men’s 
wanderings began ; I cannot tell when they ended, for they have 
never ended. That some races had the social instinct more 
strongly developed than others and so commenced sooner to live 
in social relations, there is no doubt. 

Some of the difficulties attendant upon early genealogy are 
hinted at by Prof. Alexander Winchell in his work upon Adam- 
ites and Pre-Adamites: — 

‘¢ These Noachites everywhere found older people in posses- 
sion of the land. Who were they? 

*¢In Central Asia they bordered on the Mongolians. Who 
were they? On the south of the Hindoo Kush they drove before 
them to the confines of the peninsula the aboriginal Dravidians. 
Who were they? 

‘* In Greece the Hamitic Pelasgians drove out the cave-dwell- 
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ing Cyclops. Who were they? In Italy and Spain the Aryan 
Ligurians found and expelled the Iberians. 

‘* Who were they? 

‘¢ Everywhere, Iberians, Ligurians, Achaeans, Ambro-Latins, 
Kilts and Sythians found a people who dwelt in caves; used 
stone implements and clothed themselves in the skins of beasts. 
Who were they?’’ 

City, in the early use of the word, signified a walled place of 
residence. Defense was probably the first purpose bad in view 
in the building of cities and for many centuries that was their 
principal function. 

The first city mentioned in the Bible is Enoch, which was 
builded by Cain and named for his first-born son: ** Behold thou 
hast driven me out this day from the face of the earth and from 
thy face shall I be hid; and I shall bea fugitive and a vagabond 
in the earth and it shall come to pass that every one that findeth 
me shall slay me.’’ ‘* And he builded a city and called the 
name of the city after the name of his son, Enoch.’’ This early 
exploit in city building, when according to a strict reading of the 
Bible there were upon the earth but five people and one of them 
not satisfactorily accounted for, presents chronological difficul- 
ties which will occur in other instances. 

I shall not be classed as a heretic if I venture to suggest that 
a possible escape from them lies in the writings of the ‘* Saga- 
cious Dutchman,”’ La Pey, an ecclesiastic who in 1655 published 
a work in which he attempted to demonstrate upon Bible 
authority that there were men before Adam ; and in the writings 
of various others who have attempted to show the same fact from 
the standpoint of science. 

It is plain enough that Cain went forth in the fear of bodily 
harm from strange men. 

I am indebted to a very able and learned divine for a brief 
explanation of the ambiguity surrounding the story of the city 
of Enoch, from the theological view point. He presumes that 
the smallest collections of people were called cities when Moses 
wrote,! but deems it probable that there were sufficient people at 
the time Cain founded Enoch to make a city. 


1 In Plato’s Republic Socrates is men’?—to which Adeimantus as- 
made to say: ‘*Then the smallest sents. 
city will consist of four or five 
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‘* We know,”’ says he, ** That Adam lived nine hundred and 
thirty years. ‘Tradition says he was seventy years of age when 
Cain was born, and we know that, in addition to those named, 
he had other sons and daughters. Some old legends say that at 
the time of his death his descendants numbered forty thousand, 
while others put the figures at seventy thousand. Cain wan- 
dered over'the earth for many years prior to his settlement in 
the land of Nod. Seth, who was born when Adam was one 
hundred and thirty years old, had sons and daughters, who in 
their time raised families, and Adam is said to have had sixty 
children. The Bible history often covers ages in a few words 
and there is no conflict between the statement that Cain built 
Enoch and the traditions which assert that it was hundreds of 
years after the death of Abel.’’ 

Babel, the beginning of the kingdom of Nimrod the miehiy 
hunter, is the next city mentioned in the Bible. 

Then Resen is spoken of as a great city. 

Babel early received a visit of inspection which did not pro- 
mote its growth. ‘* And they said ‘ go to,’ let us build us a city 
and a tower whose top may reach unto heaven.’ ”’ 

‘* And the Lord came down to see the city and the tower which 
the children of men builded.”’ 

‘* So the Lord scattered them abroad thence upon the face of 
all the earth and they left off to build the city.’’ This was 
Babylon. 

In the eleventh chapter and the eighteenth verse of Genesis 
is an account of Abraham’s plea for Sodom, the city doomed to 
destruction because of its wickedness. The language indicates 
that cities had at that time reached considerable proportions. 
‘* Peradventure there be fifty righteous within the city. Wilt 
thou also destroy and not spare the place? ”’ 

A notable instance of demagogy, very much like the modern 
article, is related in the fifteenth chapter of Second Samuel: — 

*s And Absalom rose up early and stood beside the way of the 
gate. And it was so when any man that had a controversy came 
to the king for judgment then Absalom called unto him and said: 
‘Of what city art thou?’ ”’ 

**Oh that I were made judge in the land that every man 
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which hath my suit or cause might come unto me and I would 
do him justice.”’ 

‘* And it was so that when any man came sigs to him to do 
him obeisance he put forth his hand and took him and kissed 
him.” 

‘* And on this manner did Absalom to all Israel that came to 
the king for judgment; so Absalom stole the hearts of the men 
of Israel.’’ 

Jehosaphat, according to Second Simca 19:5, ** Set judges 
in,the land throughout all the fenced cities, city by city.’’ 

References to cities in the Bible are exceedingly numerous. 
There were defenced cities and fenced cities, great cities, cities 
of refuge, cities with suburbs, with villages and with waste. 
Under the Hebrew penal law murder was a capital offense. By 
a custom of the times more binding than the code duello upon 
its advocates the nearest of kin of a murdered man must avenge 
his death swiftly and without inquiry into the circumstances, by 
the death of his slayer. 

Moses appointed cities and villages of refuge into any of which 
if the murderer could escape he was safe until a judicial investi- 
gation. The avenger of blood could not molest him there. 

If the killing was shown to have been deliberate murder the 
offender was imprisoned, but if it was justifiable he simply staid 
in the city of refuge a specilied time, when he was safe. 

If the murderer was not detected, the nearest city was re- 
quired to make atonement. According to Plutarch Rome was 
made a city of refuge soon after its foundation, or rather a 
sanctuary of refuge was established there, ‘* where they received 
and protected all, delivering none back, neither the servant to 
his master, the debtor to his creditor nor the murderer into the 
hands of the magistrate’”” * * * ‘*insomuch that the city 
presently grew very populous.”’ 

Babylon is one of the first cities spoken of in the Bible and it 
‘was no doubt one of the first that existed. We hear nothing of 
it in Scripture until after the flood, but it figures no little in the 
antediluvian history of Berosus, a Chaldean priest who lived 
some 350 years B.C. But little trace is left of his writings, 
but upon such as is left a good deal of reliance is placed because 
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of the corroboration which he receives both from the Bible and 
ancient inscriptions discovered in modern times. The first of his 
monarchs, Alorus, was a native of Babylon. He places the 
creation at a sufficiently remote period to relieve all practical 
chronological difficulties, 432,000 years before the flood. 

The national epic of the Babylonians gives account of only 
four cities: Babylon, Ereeh, Nipur, Surippac. 

Babylon is spoken of in the Bible as *‘ the great,’’ ‘* the praise 
of the whole earth,’’ ‘*the beauty of the Chaldee’s excellency,”’ 
‘*the lady of kingdoms.’’ Its outer wall was about fifty-six 
miles in circumference; about 335 feet high and about 85 feet 
wide. It had one hundred gates, all of brass. Ferry boats 
plied between the landing places. It had a large reservoir, and 
the wonderful hanging gardens were supplied with water from 
the river, elevated by machinery. The ancient city was destroyed 
about 690 years B. C. 

Many large cities no doubt existed in very ancient times. 

Many cities now in existence ante-date reliable history. 

Memphis was founded by the first king of Egypt, Menes, some 
time from 3892 to 5004 before Christ. 

Venice even, according to one learned author, was founded by 
the Venetis some 2,000 years B. C. and was then known as 
Venetia. Rome is of such ancient origin that Plutarch, who 
lived probably somewhere about 66 A. D., speculateda good deal 
upon its origin and the reasons why it was called Rome. Milton 
states upon authority that it was built in the year of the world 
3198. 

The origin of London is a question which belongs to the 
domain of mythical and legendary lore. Bishop Stillingfleet 
thought it to be of Roman foundation and to date no farther 
back than the time of Claudius. Geoffrey of Monmouth ascribed 
to it a much more ancient and a British origin. He represented 
it to have been built by Brute, a descendant of Aneas. There 
are many authorities which with variations substantiate this 
theory. 

Milton, in bis Britain under Trojan, Roman and Saxon Rule, 
gives the story at length, saying of it: ‘* Certain or uncertain, 
be that upon the credit of those whom I must follow so far as 
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keep aloof from impossible or absurd, attested by ancient 
writers from books more ancient, I refuse not as the proper 
subject of history. ’”’ 

Brutus, according to this history, was the grandson of Aneas, 
a Trojan prince, who with a number of others escaped at the 
burning of Troy and landed in Italy, where Litonius, King of 
Latium, gave him his daughter Lavinia in marriage. 

Before the birth of Brutus, Ascanius, son of Aneas, inquired 
of his magicians what should be the sex of the child of Lavinia. 
The answer was that it would be a male child, who would be the 
death of both his parents, and who would be banished for the 
fact and in a far country would attain the highest honor. 
The mother died in giving birth to the child. At fifteen. 
years of age Brutus, attending his father in the chase, 
accidentally killed him with an arrow. He was banished, and 
retired into Greece, where he met a son of Priam of Troy, who 
with many others of the Trojan race was held in a servile con- 
dition. 

Brutus thrived and became a great favorite not only with the 

. enslaved Trojans but with the Grecians, kings and warriors. 

At last, in answer to the solicitations of the Trojans, he led 
them to a forest, after thoroughly preparing for a struggle, and 
sent a message to the king, who followed and gave them battle. 
Brutus prevailed by stratagem and force, took the king captive, 
forced him to bestow upon him in marriage his eldest daughter, 
Imogen, and provisions for the departure of himself and friends. 
They reached a deserted island and found a ruined city, and a 
temple and image of Diana. Brutus consulted the oracle, asked 
advice of Diana where he should go, and during his sleep that 
night the goddess gave the answer: — 


Brutus, far tothe west in the ocean wide, 
Beyond the realm of Gaul, a land there lies; 
Sea-girt itlies where giants dwelt of old, 
Now void, it fits thy people; thither bend 
Thy course, there shalt thou find a lasting seat, 
Then to thy sous another Troy shall rise, 
And kings be born of thee whose dreadful might 
Shall awe the world and conquer nations bold.” 


Brutus, obedient, hurried to the west. On the journey he 
found more people of the Trojan race who joined him and his 
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companions, and after many adventures reached Albion, the 
ultima thule of his journeyings, about 1,200 years after the 
flood. 

He had an encounter with the natives, overcame them and 
builded a city which was named Troja Nova in memory of Troy. 

It was afterwards called Trinovantum and is now London. 

His three sons, after his death, divided Britain among them 
peacefully, one taking Wales, one England, and one Scotland, 
then known by the names Cambris, Loegria and Albunact or 
Albania. 

One of his descendants in the year of the world 2969 built 
Caerbranc, now York, and Mount Aqued or the Castle of 
Maidens, now Edinburgh, in 3040. 

Carguent, now Winchester, Mount Paladen, now Shaftsbury, 
were also built by the descendents of Brutus. One of them, 
Bladud, in the year of the world 3085, founded Caerbadus, 
Bath, and dedicated the medicinal waters to the goddess 
Minerva, in whose temple he caused fire to be kept continu- 
ally burning. 


He was a great inventor and made for himself wings. 


Trying them one day he received unexpected assistance in 


alighting, from a force now called gravitation. 

He effected a landing, if we may apply a nautical term to his 
aerial exploit, upon the temple of Apollo, in Trinovaret, and 
thus flew his soul without the aid of his artificial wings, to the 
land where all have wings. 

Paris, as first known to history, was an obscure little city on 
an island in the river Seine which is now almost lost in the midst 
of the great capital of France. 

The name was then Lucotetia, Lucetia or in French, Lutice. 

The Parisii, the inhabitants of the island, are first known per- 
haps through the fact of their subjugation by Caesar some fifty 
years or more before Christ. It was from them that the city 
took its present name. 

Rome had so important an influence upon civilization, and 
particularly upon municipal systems after her decline, that it 


would be interesting to dwell somewhat upon her laws and gov- 
ernment. 
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The common political divisions were prefectures, municipal 
towns and colonies. 

In neither of them did the people enjoy the full Roman fran- 
chises and dignities except in the municipal towns. There they 
were full citizens of the whole nation. They had all the rights 
and privileges of all other citizens, bore, it is true, the same bur- 
dens, but they had also the right to administer the law in all 
local matters, the privilege of local self-government in all things 
not concerning the nation at large. 

The colonies were established by the city of Rome. They 
were composed of Roman citizens, the object of their establish- 
ment generally being to hold conquered territory, though 
they were sometimes established to reward citizens for distin- 
guished services. They were often required to establish cities 
at their own expense and these became part of the municipia. 

It is easy to be confused in regard to the real nature of Roman 
government ; to confound the city with the nation. In its ori- 
gin and in its decline Rome was practically a mere municipality. 

M. Guizot says: — 

‘* Rome in its origin was a mere municipality, a corporation. 
The Roman government was nothing more than the assemblage 
of institutions suitable to a population inclosed within the walls 
of a city; that is to say they were municipal institutions. That 
was their distinctive characteristic.”’ 

If we look in this period at the part of Italy which surrounded 
Rome we find nothing but cities. What were then called nations 
were nothing more than confederations of cities. There are no 
country places of consequence. According to Gibbon there 
were in ancient Italy 1197 cities. 

They were formed for conquest and by conquest. Each was 
at one time a free and independent government, with the right 
to declare and prosecute war and make peace. 

But at a later date as soon as a city was incorporated into the 
Roman system the sovereign powers were transferred to the city 
of Rome, which was the central government of a great number 
of cities. 

At the fall of the empire the municipal system was no longer 
a system of independent governments, but a city was like the 
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American city, only a factor in the machinery of adminis- 
tration. 

Some of the laws of ancient Rome would be worth modern 
consideration. There were by the Twelve Tables, nine capital 
offenses. One was nocturnal meetings in the city under any 
pretext whatever. Another incendiarism. The incendiary was 
first whipped and then burned. Judicial perjury was another. 
The offender was flung from the Tarpeian Rock. Libel and 
satire was another. The guilty person was beaten with clubs. 

Still another was stealing corn. The parricide was cast into 
the river or sea in a sack, with a viper, a cock and a monkey as 
his fittest companions. 

The Romans, who bore arms with so much credit in war, 
were guiltless of the cowardly practice of carrying them con- 
cealed in peace. 

Even when the Roman cities were governed and were not the 
government they seem often to have been stronger than the 
government. 

The emperors Honorius and Theodosius the younger issued a 
rescript directed to the Prefect of the Gauls commanding upon 
penalties that every province and city should send annually to 
the city of Arles special deputies to sit in representative capacity 
to render up accounts and treat of all such matters as should 
concern the interest of landed proprietors. 

They designated Arles as the city of Constantine, it having 
been the wich of Constantine the Great that the city should be 
known by his name. 

But the cities and even the provinces refused to send the 
deputies, and the city was not rechristened. 

The spirit of municipal independence and the force of custom 
were stronger than the will of the emperors. 

The establishment of cities in ancient times was attended with 
a great deal of ceremony. 

The founders usually paar it expedient to pretend that 
divine inspiration had directed them to the selection of cities. 

They consulted oracles, indulged in the set forms of divination. 

Romulus and Remus not agreeing about the spot on which to 
locate Rome left the question to a divination from a flight of 
birds. Remus saw six vultures, and that good omen would have 
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decided the question in his favor, but Romulus saw him and 
went him six better; that is to say he saw twelve vultures, or 
pretended to, though there is good ground for suspicion that he 
saw them only ‘* in his mind’s eye; ’’ at all events the choice of 
situation fell to him. 

They then dug a trench, round in shape, and solemnly threw 
into it the first fruits of all things, either good by custom or 
necessary by nature. Then every man took a small piece of 
earth from the country or locality from which he came and all 
threw these pieces into a promicuous heap. This was in token 
of the transfer of allegiance from their several countries or cities 
to Rome. 

Around this trench they marked out the confines of the city by 
yoking a team to a plow with a brazen share and making a deep 
furrow, the people following the plow, which was guided by the 
founder, and throwing all the earth which was turned, within the 
wall. No clod must be left outside. Wherever they wished to 
make a gate they took out the plow-share, carried the plow over 
and left the space, for the wall was to be holy except at the 
gates. These could not properly be so, for the necessities of life 
must be carried in and out through the gates, and they could not 
be allowed*to pass over holy places, some of them being con- 
sidered in a religious sense unclean. 

Constantine was guided by inspiration in laying out the city of 
Constantinople. His inspiration camein a dream. Hesolemnly 
marched, lance in hand, at the head of the procession and 
directed the line marking the boundaries of the city. His assist- 
auts, thinking he must have described sufficient land for the city, 
modestly so suggested. ‘*I shall still advance,’’ he replied, 
‘*till he, the invisible guide who marches before me, thinks 
proper to stop.’’ 

There happened in Rome what would in these days be con- 
sidered very far from a fortunate change in governmental policy, 
_ but what was to the civilization of the time and has been in the 
centuries which have followed, a most fortunate one. 

The Christian church became closely identified with govern- 
ment; the clergy became principal office-holders. It was pro- 
vided by the Code Justinian that with regard to the yearly affairs 
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of the city, whether as respects the ordinary city revenues, the 
funds arising from the city estates, from legacies or particular 
gifts or from any other source ; whether as respects the manage- 
ment of the public works or the magazines of provisions, of the 
aqueducts, of the maintenance of the public baths, the city gates, 
the building of walls or towers, the repairing of bridges and 
roads, or of any lawsuits in which the city may be engaged on 
account of public or private interests, the right reverend bishop 
and three men of good report from among the chiefs of the city 
should assemble together, examine the work done, take care that 
proper measurements were made, give true accounts of them, 
cause contractors to perform their contracts, etc., etc. Many 
other important powers were given the bishops and clergy aud 
gave to the church great prestige and force. Fortunately it 
exercised a good deal of much needed moral force. Much 
needed because there was soon to sweep down from the north a 
power so mighty, so fierce, so headlong, so irresistible that civili- 
zation was in danger of being swept away before it as thin clouds 
vanish before a violent sea gale. This power was the barbarians. 
Love of locality, municipal spirit, blind submission to the powers 
that were, had partially enervated the Roman world. Civiliza- 
tion was in danger of stagnation. 

The barbarians came. They dashed against it with savage 
impetuosity. The church stood between and with strong hand 
and consummate skill ingrafted civilization upon them. The 
result was the happiest. 

The haughty, independent, self-reliant, liberty-loving, tyranny- 
hating spirit of the barbarians afforded excellent nourishment 
fer the slighter force with which it came in contact, and the 
strong, never-repining but ever-developing civilization of to-day 
is the result. 

If the church did much for mankind the barbarians did as 
much or more. Neither can be shown to have been an unmixed 
good, 

Surely neither was an unmixed evil. 
The great influence which the barbarian influx had upon the 


destinies and growth of cities is my warrant for making mention 
of it. 
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Theretofore the superior, the stronger elements of society had 
dwelt in cities. The world was ruled by cities. The.idea of 
military patronage and dependence came with the barbarians and 
from it arose the feudal system. This was a military policy of 
the northern nations, the Goths, the Huns, the Franks, Ge 
Vandals and the Lombards. 

Large tracts of land were allotted by conquerors to their 
superior military officers and by them sublet or reallotted to 
those who were their subordinates, in smaller parcels. These 
allotments were called feuds, fiefs or fees. 

They were rewards for services, and those to whom they were 
made were bound to faithfully serve those from whom they 
received them at home and in the wars, and to do this they were 
obliged to bind themselves by oaths of fealty. 

It thus became a great graduated system by which all givers 
and all receivers were mutually bound to each other for the 
defense of their possessions. 

It spread so universally over Europe that Sir Henry Spellman 
called it the law of nations of the western world. It became 
part of the constitutional policy of England in the time of 
William the Conqueror. 

It gave birth in Europe to the absorbing pride of land estates — 
and thus the stronger and superior element of society was trans- 
ferred from the cities to the country. 

Instead of a powerful citizen living in the city and owning 
and cultivating Jands in the country he preferred to live upon 
his great estates in the country, surrounded by his vassals. 

It not infrequently happened that within the estates of one of 
these great proprietors would be a city, the inhabitants of which 
were his vassals, the city itself such perhaps. For so all-ab- 
sorbing and all-permeating did this system become that the cities 
and the church were drawn into it and were in many instances 
themselves lords, themselves vassals. 

The cities of course underwent decline and they staid in such 
a state as to make but little further figure in history until the 
eleventh or twelfth century. 

Eventually differences arose between them and the great landed 
proprietors. Quarrels and collisions took place. The cities 
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were often victorious, and in these cases they received, perhaps 
from the lord, perhaps from the king if he had been appealed 
to or seen fit to interfere in the quarrel, charters, which were 
little else than -treaties of peace. They have been thus desig- 
nated by a distinguished writer upon the subject. The king 
was very often called upon to settle disputes between the lords 
and the boroughs, and his interest often lay in supporting the 
popular cause while his inclinations ran often in a strong parallel 
current with his interests. 

This gave origin to the third estate in France, the popular 
power, the French nation without the nobility and the clergy. 
This gave origin to popular representation in England; called 
the House of Commons into existence. 

The cities were the. parents of free and popular government. 

The cities, the Christian church, and the barbarians were the 
three prime forces in moulding our civilization. 

The following description is given by M. Guizot of a French 
city in the twelfth century ; not an individual city but as indi- 
cating the type: — 

‘¢ We find ourselves in a fortified town defended by armed 
burgesses. These burgesses fix their own taxes, elect their own 
magistrates, have their own courts of judicature, their own 
public assemblies for deliberating upon public measures from 
which none are excluded. They make war at their own expense 
even against their Suzerain, maintain their own militia. In short 
they govern themselves. They are sovereign.”’ 

In many instances they even coined money in their own names. 
No very general statement can be made as to the condition of the 
towns at thistime. They were of widely different kinds. Some 
were offshoots, or growths of the Roman system and some of 
independent origin. 

Their charters were not moulded according to any system. 

They asked for most any sort of privilege or power and gener- 
ally got about what they asked for. 

Grants of privileges and charters by the crown in France were 
exceedingly frequent. 

We feel more interest perhaps in the growth of cities and towns 
in England, for it has had a more direct effect upon us and our 
institutions. 
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Under the feudal system in England as elsewhere vassalage 
was a very burdensome, abject species of servitude. (I should 
have said before that he who granted or allotted the land was the 
lord or Suzerain and he who received the grant and became bound 
to do the service was the vassal or liegeman. ) 

The vassal could not give away his daughter in marriage with- 
out the consent of his lord. 

His goods, if any he had, went, on his death, to his lord in 
preference to his children, wife or kinsmen. He could not even 
dispose of them by will. The people of the towns and boroughs 
were poor and generally gained their livelihood by traveling 
about from place to place and selling goods. 

They sometimes obtained grants from the king and sometimes 
from the lords, bestowing upon them rights of disposition of 
their daughters and their goods, not much value probably being 
placed upon either by royalty and nobility. Often the grants 
would be in the nature of releases from certain troublesome taxes 
such as passage, pontage, lastage and stallage; being fees re- 
quired for the privilege of passing through manors and estates, 
over bridges, for trading at fairs, erecting booths or stalls, etc. 

The usual plan was to relinquish these and accept in lieu of 
them a stated annual poll tax. 

Persons thus favored were known as free traders. In no great 
time it became a custom to grant these privileges to the inhabit- 
ants of particular boroughs instead of individuals by name. 
Such boroughs or burghs were known as free burghs. 

They were usually privileged to have their own magistrates, 
to make by-laws and regulations for their own government, and 
to build walls for their own defense. 

They rapidly bounded into importance, grew wealthy, far 
outstripped the country places, and the nobility became jealous 
of them. 

The love between the nobility and the towns and cities became 
of about the same measure as that eeemeten to be felt by the devil 
for holy water. 

The king was appealed to. He often hated the lords as cor 
dially as they hated the cities. He saw opportunities to weaken 
their powers by encouraging the cities. He granted privileges 
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therefore to the latter and derived both satisfaction and revenue 
from the grants. The worse the relations between king and 
nobility the better for the cities, because the king was the more 
liberal with grants. 

King John, he from whom the barons wrested Magna Charta 
by the power of the sword, was as liberal with these grants, or 
nearly so, as the right of way agent of a proposed railroad is 
with promises of transportation privileges. In his reign it is 
said the right of local self-government was first conferred upon 
the towns. 

Edward the First was a wise and politic prince and was much 
distressed for money — two circumstances which might induce 
some of us to believe ourselves his descendants. He selected 
one hundred and twenty-five boroughs and authorized them to 
send to the council, now Parliament, two deputies each, along 
with ten knights of their respective shires, with authority to 
consent to such measures as he and his council might propose. 
This was a stroke of State policy for revenue only. It was suc- 
cessful and was continued. It became the law of England. It 
is such to-day. Thus originated the House of Commons; thus 
began popular representation in England ; thus was born consti- 
tutional government; thus was kindled a flame which on this side 
of the ocean has been so fed by the love of liberty, so fanned by 
free speech and a free press, so guarded by the sword, so sanc- 
tified by blood, shed that it might not be quenched or dimmed, 
that it has become a mighty beacon light and every nook and 
corner of the earth has witnessed its brilliancy. It will reach 
higher and higher, spread further and further, until every throne 
in Christendom is reduced to ashes and every crown and every 
scepter has been melted like lead. 

This short sketch of the rise of boroughs in England may 
serve to give an idea of the history of cities in other countries; 
in all of the European monarchies. 

Philip the First of France had serious difficulties with his 
barons and became alarmed by their power and aggressiveness. 
His son Louis VI. (The Fat) consulted with the bishops as to 
the best means of keeping them incheck. They adviseda closer 
alliance with the towns and the increase of municipal magistrates 
and militia. 
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The adoption of such a line of policy was probably the origin 
of municipal magistrates and councils in the cities of France, as 
an institution or system. 

In Italy and Switzerland and probably other countries, cities 
remote from the seat of government became powerful and the 
sovereign power grew less; and if that power was to a consider- 
able degree diminished they conquered the nobility in the vicin- 
ity, forced them to pull down their castles, abandon their great 
estates and live peaceably within the cities. 

In the unprosperous reign of a family of German princes the 
cities of Germany obtained many important grants, and the 
Hanseatic League was organized for the protection of commerce ; 
a mere league of cities. 

It grew to the proportions of government and had a Federal 
constitution. Regular assemblies were held. All matters affect- 
ing commerce were regulated by the League. 

Wars were declared, prosecuted and terminated. Treaties 
were made. Kings were placed upon their thrones and hurled 
from them. 

The League began about 1330 and lasted 300 years. 

The cities of Spain acquired their charters earlier perhaps 
than those of any other nation. The earliest charter granted 
there was that of Leon under Alfonso V., in the year 1020. 

London received its charter from Henry V., some time from 
1100 to 1125. It bore no date. It was abrogated in 1683. 

During the reigns of Charles II. and James II. eighty-one 
quo warranto informations were filed against municipal corpora- 
tions. In the former reign most of the cities of consequence in 
England shared the fate of London and lost their charters and 
their rights of self-government. 

It was in the former that the charter of Massachusetts was 
abrogated and in the latter the charters of Connecticut and 
Rhode Island. 

It is significant that this onslaught upon charters and the 
liberties of the people should have occurred during two such 
reigns. Charles, a trifler, an idler, who chased a moth in his 
supper room while a Dutch fleet sailed up the Thames and burned 
a portion of the English navy; James, a blinded bigot embody- 
ing a disgusting mixture of rascality and stupidity. 
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During the holiday season of 1688-89 a bill was reported in 
the House of Commons to restore the charters of the corpora- 
tions. 

Large numbers of the Tory members were at their country 
homes. A Whig member offered an amendment incapacitating 
any person to hold office in his city for seven years who had 
been a party to surrendering the charter of the city. 

Another moved an amendment disqualifying for life any person 
who, being disqualified by the first amendment, should take 
office, and providing in addition a forfeiture of five hundred 
pounds. 

It was a terrible blow at the. Tories, for they had been con- 
spicuously in favor of the surrender of the charters. Some of 
the Whig members were ready to tack the amendments upon 
the war supply bill as riders. A postponement was secured 
with great difficulty. Parliamentary forces were summoned 
from all parts of England. 

They left their turkeys and wine and set out in hot haste for 
the capital. The bill came up on the 10th of January, 1689. 
It was a stormy day in the house. The Speaker lost all control. 
The debates were hot and fierce. All England watched the 
result with breatbless anxiety. 

The king, William of Orange, though sick and of a taciturn 
nature, sat up until midnight to get the news. 

The bill passed without the amendments and once more the 
English cities and boroughs enjoyed their charters and their 
liberties. 

Thus far the history of cities has been a history of defense, 
of conquest, of suzerainty, of vassalage, quarrel, intrigue, op- 
pression, advance, decline, advance. 

A more pleasing feature of their development should be pre- 
sented. 

The walls vanish and armed citizens disappear as if another 
Roderick Dhu had waved his hand to banish the legions which 
his whistle had called out of the very earth. 

The houses are no longer fortified, the suzerainty and vassal- 
age are gone, the clergy no longer hold the offices ; a change 
has come almost by magic; a change almost as strange as if the 


is 
XUM 


THE AGGREGATION OF HUMANITY IN CITIES. 53 


fairies or the magicians of the Arabian Nights had builded a 
thousand, nay, ten thousand new cities in a night. 

The cities are more populous, vastly more wealthy, busier, 
more beautiful; but they are the handiwork of peace and in- 
dustry. 

The star of empire has shone upon waste and desert places 
and cities have risen up to salute it. 

They are not walled, but they are better protected. 

An ancient king being asked where were the walls of his city 
rode out with the questioner to where his army was in garrison 
and pointing to the soldiers said: ‘* There is the wall; ten thou- 
sand men and every man a brick.’’ 

There needs no, ‘** High raised battlement or labored mound, 
thick wall or moated gate,’’ for there are ‘* men, high-minded 
men, men who their duties know, but know their rights and 
knowing dare maintain.”’ 

Men not essentially better or greater than those who built 
cities with the sword and defended them with their lives; but 
men who are the products of that better civilization which they 
founded. 

Rude, brave, great men. They builded better than they knew. 
Enlightened self-interest, cultured and disciplined forbearance, 
respect for the civil law and confidence in its power are all of 
the fortifications that the cities of to-day need. The Third 
Estate isthe First. Every man can say as the great Louis onid - 

State! It is I.’’ 

The history of borough representation in England is substan- 
tially the history presented by all of the great monarchies of 
Europe. 

It was in Italy that cities first began to grow wealthy and 
powerful by mere commercial activity. 

The armies which moved from all parts to the Holy Land half 
ruined the greater part of Europe, but they oo up wonderfully 
the cities of Italy. 

They received their supplies from the cities, and the latter 
often profited by furnishing transportation for troops. Manu- 
facture, the exchange of commodities, has accomplished every- 
thing for the cities. 
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The history of their growth in peace could be easily amplified 
to a volume, but so far as we have to do with it now it shall be 
compressed into a few lines and M. Guizot shall tell the story :— 

‘* Tf you would form a just idea of the origin and the first de- 
velopment of the ancient cities look at what has passed and what 
is now passing in America. How were Boston, New York, New 
Haven, Baltimore, all those great maritime towns of the United 
States formed? 

‘«Free, fierce, daring men left their country, transported 
themselves to a foreign soil amidst nations far inferior in civil- 
ization and force; they conquered the territory of those nations, 
they worked it as conquerors, as masters. Soon they formed a 
great and distant commerce with their old country, with the 
continent which they had quitted, and their wealth was rapidly 
developed like their power.’’ 

Of the laws made necessary by the aggregation of humanity 
in cities I can speak but briefly. 

The necessities of different periods and different people as to 
law are as variable as the meanings of words. Probably the 
word city at the time Cain builded Enoch was almost as different 
in meaning from the word as used in these days as the word 
republic when Rome was so-called was different in meaning from 
the same word as applied to the United States. 

The great need of the present time is a nice and well under- 
stood adjustment between the functions of the State, the cities 
and the courts of general jurisdiction. 

It is well settled that the charter of a city is not a contract 
and can be modified or abrogated at will by the State which 
creates it. 

But there should be a limit to interference by the State with 
the proper functions of municipal government, as well defined 
as that between the different departments of the State govern- 
ment. The charter of a city is its constitution. 

It should be held a charter of rights. 

It should be as carefully prepared as the Constitution of the 
State itself; for it is more important by reason of being the 
stage of more active energies, the creature of more friction, 
the framework upon which more enginery moves and moves 
more rapidly. 
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All charters in a State should be alike and the legislature of 
the State should have no power to enact legislation affecting one 
which would not affect all in the same manner and degree. This 
would be a guaranty, or some guaranty at least, against hasty, 
ill-considered legislation. 

The majority of the citizens could not be subjected to control 
by the minority through the instrumentality of a distant and 
misinformed power. 

Demagogy could not mould local affairs in opposition to local 
interests. 

Disappointed ambition could not dash its foot against local 
rights and interests as an angry boy smashes a mirror. 

The powers of the courts over municipal affairs should be in 
practice as well as in theory well-defined and few in number. 

In vastly too many instances the extraordinary powers of the 
courts are improperly invoked to control municipal govern- 
ment — and improperly exercised. In a startling number of 
instances they are corruptly used for political and other improper 
purposes. 

As general rules cities have, first, the power to sue and be 
sued. 

The latter is a great constitutional power which they exercise 
almost without limit. 

The power of taxation is broad and subject to about the same 
restrictions as those imposed upon the State, subject, too, to any 
general legislation which is plainly intended to control it or 
regulate it, and no other. 

They possess such legislative powers as are conferred by their 
charters in express words; such as are fairly implied in or inci- 
dent to those expressly granted, and those which are essential to 
the declared purposes of their creation. 

In many things the powers of municipal corporations and those 
of the State are concurrent, but as a rule where the State’s 
general policy begins the corporate power ends. 

To illustrate —the explosion of a fire cracker could hardly 
affect the interests of society at large very much, but might 
seriouly affect the welfare or convenience of the local public. 

The corporation could make it an offense against itself and 
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punish it in its own courts, while murder and arson are offenses 
which affect society at large and the State has exclusive juris- 
diction. 

The corporations have the power to make contracts, but only 
for purposes strictly within the scope of their powers. 

A city might be sued fora dollar legitimately expended to 
light, pave, clean or repair its streets and the whole power of 
the State be brought to bear to enforce its payment. 

But if it should contract even by ordinance or under its seal 
and by the unanimous consent of its council for a million dollars’ 
worth of merchandise for speculative ‘purposes, not a dollar of 
the contract price could be collected even if the speculative ven- 
ture had been a successful and profitable one. 

Corporate property of every kind, including corporate reve- 
nues is exempt from seizures by execution. 

The power of eminent domain, or the power to forcibly take 
private property for public purposes, paying a just compensa- 
tion, is one of the usual powers of cities. It is commonly used 
in establishing, extending and widening streets and alleys, 
establishing parks, markets, etc. 

One of the most important and comprehensive powers is that 
known asthe police power. This has no reference to the gentle- 
men with brass buttons and blue coats who arrest small boys and 
sometimes happen upon thieves and disturbers of the peace. 
Police power is a general regulation of behavior, property and 
persons for the public welfare. It is an unwritten, intangible 
power to prevent crimes, calamities, etc. It is that power by 
which money may be expended in any way, without limit (if 
properly expended), to prevent or suppress epidemic diseases, 
though not directly anthorized by law. It is that power by 
which the property of a person can be destroyed without com- 
pensation to check a conflagration; by which property infected 
by contagious disease may be removed, cleansed or destroyed 
without the consent of the owner and without liability to com- 

pensate him. It is a moral principle, a regulating force, the 
embodiment in unwritten law of the precept, ‘* Do unto others as 
thou wouldst that they should do to you.”’ 


No vested right, no private interest, can stand in the presence 
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of the necessity for the exercise of this power by the State, or 
by 2 city. 

If it be improperly exercised then it was not police power ; it 
was a wrong, and the individual must suffer the consequences of 
mistake. 

It is an unseen, unheard force of human law drawn from the 
divine. 

The liabilities of cities if not increased or diminished by the 
legislature, are, like their powers, confined to narrow limits. 

Very many of their powers and duties are of a public nature ; 
that is, conferred and imposed for the convenience of the State. 

In the exercise of these they are subject to no liability. For 
example — 

They are empowered to provide protection against fire. The 
duty is public and no carelessness or misfortune of their agents 
in the discharge of it could render them liable. 

But if the agents of a city act under its authority in a strictly 
corporate matter, such as the construction or repair of streets, 
and commit a trespass or cause an injury to a person by care- 
lessness, it is liable in damages. 

Cities are not liable for failure to exercise their legislative 
functions. 

An ordinance to prevent the discharge of fireworks might be 
very essential to the local security and comfort, but the city 
could not be held liable for the failure of its council to pass such 
an ordinance. 

They are not liable for mistakes of judgment in their legislat- 
ive action. A sewer or street may be so badly planned as to cause 
great damage to persons, but there is no liability for the mistake 
of plan — while carelessness or mistakes in its execution would 
be followed by liability. 

Concerning wrongs as well as contracts, whenever they go be- 
yond the scope of their powers, the functions for which they are 
created, they are free from corporate liability and may set up 
the defense that the act was wrong and they had no right to do it. 

Of course, the person doing the wrong act might be individ- 
ually liable. 


The law concerning these corporations is very complex, in- 
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volving many nice distinctions and discriminations. It is prac- 

tically a system by itself. It is growing more and more 
complicated through the demagogy of politicians, the haste ot 
legislation, the stupidity and perversity of courts. 

Ambitious small politicians are forever bombarding the for- 
tresses of legal principle erected for the security of cities and it 
will be ever thus until the cities systematically co-operate and 
exercise the powers they have in shaping legislation, curbing ill 
directed ambition, ridding the community of ignorant and cor- 
rupt courts. 

Too many people have not learned to put into practice in the 
cities the great primary principle of civilization; some sacrifice 
of convenience and inclination on the part of each for the gen- 
eral good. 

All sorts of frivolous litigation is forced upon the cities and in 
a large per cent of instances judgments against them are abso- 
lutely without warrant of law. 

The love of one’s city is a part of one’s patriotism. 

No man who does not love the city of his birth or long abode 
can have a very deep-seated love for his country. 

Whenever the inhabitants gf cities will patriotically act together 
for common good the cities can be much more potent factors in 
State and nation than they are. 

In other days they wielded great political power. They can 
and should do so now. 

Says M. DeTocqueville: ‘* Local assemblies of citizens consti- 
tute the strength of free nations. Municipal institutions are to 
liberty what primary schools are to science. They bring it within 
peoples’ reach. They teach men how to use and how to enjoy 
it. A nation may establish a system of free government, but 
without the ~~ of municipal institutions it cannot have the 

spirit of liberty.’ 

The love of his city has been a characteristic, often a passion 
of man in all ages. The ancient Jew, fierce in war as the Nu- 
midian lion, steel-hearted to his enemies as a typical tyrant of 

the East, was melted to tears and reverence by the thought of 
Jerusalem, the city of fate, where had been so much splendor, 
where clustered so many sacred recollections, where had come 
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such blight, such desolation, such desecration, such bloodshed. 
He prayed with the windows open toward Jerusalem. Read the 
sad history of that wonderful city and then learn how much his- 
torical accuracy and sublimity of pathos can be put into words by 
reading the Lamentations of Jeremiah. 

In Greece the love of the city was patriotism. In comparison 
there was but trifling love of country. 

The restoration of the charters in England caused such re- 
joicing as is seldom witnessed there. 

A few more years of the reign of that impolitic and weak 
prince, Napoleon the Third, and Paris would have been all 
France. 

The Parisian’s affectation for ‘* my Paris ’’ is known to all men. 

This affection for our cities should be cherished. We see 
them grow, we watch their development as parents watch that 
of a child. 

Every street, every square, every fine building, beautiful yard, 
exquisite park; every institution for the promotion of the wel- 
fare and happiness of mankind is a part of the personal concern 
of each good citizen. 

A city is an age compressed into an hour; a world in dress 
parade upon a few square acres. 

Who does not love the country with its verdure, it fresh air, 
pure water, its independence, its vigor; but who would live 
without his city? 


The ideal country would be a thousand cities, each with its 
score thousands acres of fertile land and umbrageous forests ; the 
cities well regulated, the land well tilled, the forests well pre- 
served, the people of city and adjacent country mutually de- 
pendent upon each other, and all so recognizing their mutual 
dependence that jealousy should be unkuown; all law-abiding, 
self-respecting, and all living under the government of a free 
republic, with civil subdivisions so distributed and adjusted, civil 
power so divided, that no man could feel his tenure of office a 
‘* reign ’’ or himself a ruler, even if he were Governor, President 
or political manager. 


Henry M. WILTsE. 


CHATTANOOGA, TENN. 
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EFFECT OF CONSOLIDATION OF CORPORATIONS UPON ° 
RIGHTS OF ACTION AGAINST THE CONSTITUENT 
COMPANIES. 


The plaintiff in a recent case! was a traveling salesman for a 
snuff company, and had entered into a contract with it for his 
services for the year 1900. After the contract was made the 
company consolidated with other corporations engaged in the 
same kind of manufacturing business, and formed a new cor- 
poration under the laws of another State. The new corporation 
refused to carry out the contract which had been made with the 
plaintiff, and he thereupon brought suit upon an open account for 

wages and expenses under his contract, and attached funds in 
the hands of a creditor of the new corporation. 

The question was, whether the right of action existed against 
the new corporation which had acquired all of the property of 
the company making the contract, or whether the action should 
have been prosecuted to judgment against the constituent com- 
pany, and whether the plaintiff should then have pursued his 
remedy against the assets of such company then in possession of 
the new corporation, by a creditor’s bill. The trial judge sus- 
tained a motion to exclude from the consideration of the jury all 
the evidence relative to the items in the account for salary and 
expenses under the contract, to which plaintiff excepted, and 
appealed. 

This question was also presented, by a bill in equity, to the 
same court and a simultaneous decision was rendered upon the 
following state of facts:? A long distance telephone company 
had entered into a ten-year contract with a local telephone com- 
pany for the use of the latter company’s poles within the limits 
of an incorporated city, and for suitable space in its exchange, 


1 Morrison v. American Snuff Co. zens’ Tel. Co. (Miss.), 30 South. Rep. 
(Miss.), 30 South Rep. 723. 725. 
2 Vicksburg &c. Tel. Co. v. Citi- 
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for connection of the long distance company’s wires, with its 
own lines to outside cities and towns; the contract to be binding 
upon the successors or assigns of either or both of the parties 
thereto. The contract was fully complied with by both com- 
panies for several years of the term, when the complainant 
purchased the rights, franchises and property of the long distance 
company, and was duly recognized as its successor and assignee, 
by the local company; and for a further period of considerable 
length the contract was duly complied with. The local company 
then sold out to a new corporation, retaining only its mere 
franchise ; closed its exchange, and retired from the telephone 
business. The new corporation took title to the poles, wires 
and all appliances of the local company, with due notice of the 
existence of the original contract and of the operations being 
conducted under it at the time of the purchase. It refused, 
however, to allow the complainant the use of suitable space in 
its telephone exchange for the connection of the complainant’s 
wires with its own lines to outside points. The prayer of the 
bill was for a decree requiring specific performance by the new 
corporation of the original contract ; or, if mistaken in this, then 
for a decree declaring that the sale by the local company to the 
new corporation be held null and void, and directing a restora- 
tion of the property ; and that such local company be required 
to resume the telephone business and fully perform all the 
stipulations, conditions and obligations of the contract; and, in 
case specific performance should not be decreed against either 
the local company or the new corporation, then, that damages 
for breach of contract be ascertained and assessed against the 
property so purchased by the new corporation. The new cor- 
poration demurred; the demurrer was sustained by the lower 
court, and the complainant appealed. 

The Supreme Court of Mississippi held, in the first case, that 
judgment should have been rendered for plaintiff against the 
new corporation to be satisfied out of the property or the pro- 
ceeds thereof received by it from the constituent company which 
made the contract with the plaintiff. 

It held in the second case, that, while complainant’s bill did 
not aver a technical consolidation, it did charge that the dealing 
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between the local company and the new corporation resulted 
practically in the same conditions as would have been produced, 
had there been a consolidation ; that purchase with notice could 
not avail to defeat the complainant’s rights asserted in its bill 
which was wider in its scope than the ascertaining of the mere 
incident thereto of liquidated damages; that the subject-matter 
conferred jurisdiction and equitable cognizance of complainant’s 
rights, to wit, the right to satisfaction, on the theory of a trust, 
out of the property purchased by the new corporation from the 
local company. 

The decree of the lower court was accordingly reversed and 
the cause remanded with leave to answer. 

The opinion of the court in each of these cases is written by 
Mr. Chief Justice Whitfield. In the first case the learned Chief 
Justice founds his decision on the text of a recent work on Cor- 
porations,! re-enforced by the opinions of other text-writers and 
by numerous judicial holdings. The most recent expression of 


view of the author of this work on Corporations is found in his 
seventh volume, in the following language: — 


The consolidation of two or more corporations is like the uniting of two or 
more rivers. Neither stream is annihilated, but all continue in existence. A 
new river is formed, but it is a river composed of the old rivers, which still 
exist, though in a different form. So it is with a consolidated corporation. A 
new corporation is formed, but not ina sense which works a destruction of the 
rights of action existing against the old one. Independently of statute, the 
better view is that the new one is liable for any debts, obligations, or rights of 
action of any kind existing in favor of third persons at the time of the consolida- 
tion, and may be sued at law or in equity to enforce such rights and obligations, 


without any agreement to become so answerable, and without any statute im- 
posing the liability.? 


In his first volume, written some years previously, the same 


author expressed what he conceived to be the true doctrine 
thus: — 


Where one corporation goes entirely out of existence by being annexed to 
or merged into another corporation, if no arrangements are made respecting 
the property and liabilities of the corporation that ceases to exist, the surviving 
corporation will be entitled to all the property and answerable for all the 
liabilities of the other. The liabilities of the old corporations are enforceable 
against the new one in the same way as if no change had been made.’ 


1 1 Thomp. Corp., §§ 372, 375, 376, 27 Thomp. Corp., § 8241. 
877; 7 Thomp. Corp., § 8241. 3 1 Thomp. Corp., § 372. 
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After quoting the above paragraphs, Chief Justice Whitfield 
says: — 

From this clearly correct statement of the law, three propositions are 
deducible: (1) That, where consolidation has taken place, the new company is 
liable for the debts of the old to the extent of the property received from the 
old; (2) thatthe remedy may be pursued either at law or in equity, the exist nce 
of a legal remedy (where one exists) not being exclusive; (3) that in case of 
consolidation no constituent company can give away its assets to the prejudice 
of its creditors; and (4) that the new consolidated company holds the property 
received from the absorbed company with notice of any trusts attaching to it in 
favor of creditors, and is therefore not a bona fide purchaser. All these 
propositions have been settled by recent and abundant authority. 


The learned Chief Justice then proceeds to quote from 
judicial decisions and from text-writers in support of the same 
doctrine; after which he concludes his opinion in the following 
language : — 

From these various authorities it is clear that the principles }aid down in 
the outset and stated in Judge Thompson’s work are in every particular correct. 
It is also clear from these authorities, on the facts of this case, that judgment 
should have been rendered for the appellant against the consulidated company, 
to be satisfied out of the property received by the consolidated company from 
the George W. Helm Company, or the proceeds of such property coming into 
the possession of the consolidated company. It is said in the brief of counsel 
for appellant that the very property garnished in this case was a debt due to the 
George W. Helm Company. If this shall turn out to be true, such debt should 
ve condemned to pay the appellant’s claim. 

The second decision is governed by the principles enunciated 
in the first, the court again quoting from the same author. 

These two decisions may furnish a text for some further 
observations upon this interesting and important subject. 

In the case of a consolidation, or amalgamation as it is called 
in England, of two or more corporations, as a general rule, the 
new company succeeds to the rights, duties, obligations and 
liabilities of each of the precedent companies, whether arising 
ex contractu or ex delicto.! The charter powers, privileges and 


1 Zimmer v. State, 30 Ark. 677; Sap- 
pington v. Little Rock &c. R. Co., 37 
Ark. 23; Selma &c. R. Co. v. Harbin, 
40 Ga. 706; Montgomery &c. R. Co. v. 
Boring, 51 Ga. 582; Tompkins v. 
Augusta &c. R. Co., 102 Ga. 436. 8. c. 
11 Am. & Eng. Rail. Cas. (N. 8.) 217, 
587; 30S. E. Rep. 992; Chicago &c. R. 


Co. v. Moffitt, 75 Il. 524; St. Louis &c. 
R. Co. v. Miller, 43 111,199; Peoria &. 
R. Co. v. Coal Valley Mining Co., 68 
Ill. 489; Paine v. Lake Erie &c. R Co., 
81 Ind. 283; Louisville &c. R. Co. v. 
Boney, 117 Ind. 501; s.c. 20 N. E. Rep. 
432; 3L. R. A. 435; Indianapolis &c, 
R. Co. v. Jones, 29 Ind. 465; Atchison 
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immunities of the constituent corporation pass to and become 


vested in the consolidated company,! except so far as otherwise 
provided by the act under which the consolidation takes place, 
or by other applicatory constitutional or legislative provisions.” 
It holds the property to which it thus succeeds, in its own right, 


and not in trust for the constituent companies. 


As the power 


to amalgamate with another corporation is in the nature of 
a privilege or franchise, the legislature may grant it on terms. 
It may require, as a condition of the grant, the new company to 
assume the liabilities of the old corporations ;* and in most cases, 
no doubt, statutes authorizing the consolidations so provide in 
express terms.‘ The mere fact that a corporation is created 


&c. R. Co. v. Phillips County, 25 Kan. 
261; Baltimore v. Baltimore &c. R. Co., 
6 Gill (Md.), 288; s. c. 48 Am. Dec. 
531; State v. Greene Co., 54 Mo. 540, 
551; Thompson v. Abbott, 61 Mo. 176; 
Baltimore &c. R. Co. v. Musselman, 2 
Grant Cas. (Pa.) 348; Miller v. Lan- 
caster, 5 Coldw. (Tenn.) 514; Barks- 
dale v. Finney, 14 Gratt. (Va.) 338; 
Ridgway Towuship v. Griswold, 1 
McCrary (U. S.) 151; Washburn v. 
Cass County, 3 Dill. (U. S.) 251; Har- 
rison v. Arkansas Valley R. Co., 4 
McCrary (U. S.), 264; Brum v. Mer- 
chants’ Mat. Ins. Co., 16 Fed. Rep. 140; 
Tomlinson v. Branch, 15 Wall. (U. S.) 
460 A railroad company to which the 
uncertaking of a former company bas 
been transferred upon its dissolution 
by statute, “‘ subject to the obligations 
and liabilities’’ of the old company, 
is liable upon the covenants of such 
company, as part of the consideration 
for land purchased, to maintain 
accommodation works and perform 
personal services. Fortescue v. Lost- 
withiel &c. R. Co. (1892), 3 Ch. 621. 

1 Zimmer v. State, 30 Ark. 677; 
Robertson v. Rockford, 21 Ill. 451; 
Toledo &c. R. Co. v. Dunlap, 47 Mich. 
* 456; Daniels v St. Louis &c. R. Co., 
62 Mo. 43; New York &c. R. Co. »v. 
Saratoga &c. R. Co., 39 Barb. (N. Y.) 


289; Central R. Co. v. Georgia, 92 U. 
S. 665. 

2 Chicago &c. R. Co. v. Moffitt, 75 
Ill. 524; Greene v. Woodland Ave. &c. 
R. Co., 62 Ohio St. 67; s.c. 56 N. E. 
Rep. 642. 


3 Day v. Worcester &c. R. Co., 151 
Mass. 302; s. c. 23 N. E. Rep, 824, 

4 1Thomp. Corp., § 305, e¢ seg. See 
Lightner v. Boston &c. R. Co., 1 Lowell 
(U. S.), 3388; Shaw v. Norfolk County 
R. Co., 16 Gray (Maxs.), 407; Western 
&c. R. Co. v. Smith, 75 Lil. 496; Hatcher 
v. Toledo &c. R. Co., 62 Ill. 477. Ithas 
been observed, in view of numerous 
decisions, that ‘*it is usual for consoli- 
dating statutes to introduce more or 
less the element of succession or con- 
tinvity of legal person as to existing 
rights and duties, notwithstanding the 
fact that, in other respects, the old and 
new corporations are not the same.”’ 
Holmes, J., in Hancock Mutual Life 
Ins. Co. v. Worcester &c. R. Co., 149 
Mass. 214; s.c. 21 N. E. Rep. 364; citing 
Railroad Co. v. Railroad Co., 1 Gray 
(Mass. ), 340, 359; Abbott v. Railroad 
Co., 145 Mass. 450, 453; s.c. 15 N.E. 
Rep. 91; Pullman Palace Car Co. v. 
Missouri &c. R. Co., 115 U. 8. 587; s.c. 
6 Sup. Ct. Rep. 194. Where such is 

the provision of the statute, the new 
corporation may lawfully use a pa- 
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with the same name and with the same franchises 
as those possessed by a precedent corporation, does not 
make it a continuation of the precedent corporation 
and liable for its debts.!. But where the legislature author- 


izes the surrender of the charter of one company and _ its 
incorporation into another existing company, in such a sense 
that the latter company succeeds to the property, rights 


and privileges of the former 
cessor, it will be bound for 


tented invention, which both the old 
corporations had been licensed to use, 
without a formal assignment of it. 
Lightner v. Boston &c. R. Co., 1 Low. 
(U. S.) 338. Under such a statute 
provision, a person who was a surety 
by bond to one of the companies, be- 
fore amalgamation, for the conduct of 
an employé, was liable to the new 
company for breaches of the boud 
committed after the amalgamation. 
Eastern Union Railway Co. v. Coch- 
rane, 24 Eng. L. & Eq. 495; 8. c. 17 
Jur. 1103; 28 Law J. (N. Ss.) 61. The 
power of a railroad company to begin 
proceedings for the condemnation of 
land in Michigan, is not lost by its 
consolidation with another railroad 
company into a new organization, so 
as to constitute a corporation subject 
to the laws of the same State us the 
original company: Toledo &c. R. Co. 
v. Dunlap, 47 Mich. 456. For the 
doctrine that the consolidated com- 
pany succeeds to the rights, powers, 
privileges and immunities of that one 
of the constituent companies which 
has the fewest privileges, see State v. 
Maine Central R. Co., 66 Me. 488. 

1 For an example of this see Bruf- 
fert v. Great Western R. Co., 25 Ill. 
353, and the very lucid opinion of 
Walker, J. 

2 Montgomery &c. R. Co. v. Boring, 
51 Ga. 582. Tnat a consolidated rail- 
way corporation succeeds to the privi- 
lege conferred upon the constituent 
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and becomes merely its suc- 
its liabilities? 


The consoli- 


companies of having municipal cor- 
porations subscribe to its bonds or to 
its shares to aid in building its road, 
where the aid is voted prior to the con- 
solidation, see: East Lincoln v. Daven- 
port, 94 U. S. 801; Henry County v. 
Nicolay, 95 U. S. 619; Callaway County 
v. Foster, 93 U. S. 567; Scotland 
County v. Thomas, 94 U.S. 682; Smith 
v. Clark County, 54 Mo. 58; State v. 
Greene County, 54 Mo. 540; Hannibal 
&Co. R. Co. v. Marion County, 36 Mo. 
294; Branch v. Charleston, 92 U. S. 
677; Tomlinson v. Branch, 15 Wall. 
(U. 8.) 460; Hanna v. Cincinnati &c. 
R. Co., 20 Ind. 30; Washburn v. Cass 
County, 3 Dill. (U. S.) 251; Nugent v. 
Supervisors, 19 Wall. (U. 8.) 241; 
Atchison &c. R. Co. v. Phillips County, 
25 Kan. 261, That it so succeeds where 
the aid has not been voted prior to the 
consolidation, see: Scotland County 
v. Thomas, 94 U. S. 682; Lewis v. 
Clarendon, 6 Reporter, 609; Smith rv. 
Clark County, 54 Mo. 58; Hannibal &c. 
R. Co. v. Marion County, 36 Mu. 294; 
State v. Green County, 54 Mo. 540; 
Henry v. Nicolay, 95 U.S. 619. When 
such a consolidation revokes the power 
of municipalities so to subscribe, see: 
Harshman v. Bates County, 92 U. S. 
569. This case is distinguishable 
from Scotland County v. Thomas, 94 
U. S. 682, and the other cases cited 
above, on the ground that in the 
latter case there was no question of 
agency. 
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dated corporation succeeds to the debts and liabilities of the 


old ones.! 


According to one view, such liabilities are en- 


forceable against it the same as if no change had been made.’ 


1 Thompson v. Abbott, 61 Mo. 176. 

2 Indianapolis &c. R. Co. v. Jones, 29 
Ind. 465; Montgomery &c. R Co. v. Bor- 
ing, 51 Ga. 582. Some of the decisions 
qualify this statement by the expres- 
sion, ‘‘ at least to the extent of the as- 
sets received from the old corpora- 
tion.’”? United States Capsule Co. v. 
Isaacs, 23 Ind. App. 533; s.c. 55 N. E. 
Rep. 832; Hibernia Ins. Co. v. St. Louis 
Transp. Co., 13 Fed. Rep. 516; Drum 
v. Insurance Co., 16 Fed. Rep. 140; Hi- 
bernia Ins. Co. v. St. Louis &c. Transp. 
Co., 10 Fed. Rep. 596; Railroad Co. v. 
Jones, 29 Ind. 465; Railroad Co. v. 
Hendricks, 41 Ind. 48; Chicago &c. R. 
Co. v. Third Nat. Bank, 134 U. S. 276; 
s.c.10 Sup. Ct. 550; 33 L.Ed. 900. 
Compare Railroad Co. v. Jones, 29 Ind. 
465; Treadwell v. Manufacturing Co, 
7 Gray (Mass.), 393; Sargent Webster, 
13 Metc. (Mass.) 501; Holmes & 
Griggs Man. Co. v. Holmes &c. Metal 
Co., 127 N. Y. 252; s.c. 27 N. E. Rep. 
831; Howe v. Carpet Co., 16 Gray 
(Mass.), 493. While there is no doubt 
of this principle, yet where the con- 
solidating company absorbs the fran- 
chises of the old company which con- 
sist of the possibility of making money 
by the exercise of special privileges 
received from the State, not enjoyed 
by the inhabitants of the State gener- 
ally, there is the greatest propriety in 
holding it personally liable for the 
debts of the old company without re- 
gard to the extent of the assets re- 
ceived; and public policy demands this 
and the statute law in most cases 
requires it. But where all the prop- 
erty and franchises of one corpo- 
ration are sold and transferred to an- 
other corporation, and the transaction 
is bona fide, the purchaser is not re- 
sponsible for the liabilities of the 


seller, in the absence of a statute 
or agreement otherwise providing. 
Chase v. Michigan Tel. Co. (Mich.), 
80 N. W. Rep. 717. See, also, Penni- 
son v. Railroad Co., 93 Wis. 344; s. c. 
67 N. W. Rep. 702. It seems to have 
been in substance held by the Supreme 
Court of the United States that a con- 
solidation was valid although it did 
not provide for the payment of all the 
debts of the absorbed companies, but 
provided, in a schedule, for the pay- 
ment of certain debts from which a 
valid claim was omitted; so that the 
omitted claimant could not maintain a 
suit in equity to have his claim paid 
in the manner provided by the statute 
for the payment of the debts which 
were included in the schedule. Smith 
v. Chesapeake & Ohio Canal Co., 14 Pet. 
(U. S.) 45, 47. Compare Thomas v. 
Visitors of Frederick County School, 
7 Gill. & J. (Md.) 369. But it seems 
that such a consolidation, by which 
the assets are passed to the new com- 
pany under a scheme providing for the 
payment of some debts and pretermit- 
ting others, ought to be regarded as 
being in the nature of a fraudulent 
conveyance. The principle of the text 
bas no application to cases of the re- 
organization of corporations, where the 
properties and franchises of the corpo- 
ration are sold in a proceeding to fore- 
close a@ mortgage, in which case the 
demands of all creditors junior to the 
mortgage foreclosed are wiped out, 
unless saved by a statute operative at 
the time when the mortgage was made, 
or by some arrangement made between 
the interested parties at the time of the 
foreclosure, with a view to a reorgan- 
ization: National Foundry &c. Works 
v. Oconto City Water Supply Co., 105 
Wis. 48; 8s. c. 81 N. W. Rep. 125. If, 
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Under this view the consolidated corporation is answerable in 
a direct action for the torts,’ or the contracts? of the constitu- 
ent corporations ; may be compelled specifically to perform their 
contracts; * and may be compelled to perform a public obligation 
imposed by charter or statute upon one of them, such as, in the 
case of a street railway company, to pay the cost of paving and 


repaving the portion of the street occupied by its track.‘ 


In 


short, any obligation imposed by charter or statute upon one of 
the constituent companies, reads itself into the charter of the 
consolidated company and becomes a part of its being. ° 


therefore, there has been, prior to the 
consolidation, the foreclosure of a 
mortgage upon all the property and 
franchises of one of the companies, 
the effect of the consolidation does not 
make the new company liab!e for the 
general debts of the old company ex- 
isting prior to the mortgage foreclos- 
ure. In such a case, the general 
creditor could only claim through the 
purchasers at the foreclosure sale; and, 
as already seen, he can have no rights 
against them except on the conditions 
above stated. Houston &c. R. Co. v. 
Shirley, 54 Tex. 125. Nor will a stat- 
ute, providing for a consolidation, and 
enacting that the consolidated com- 
pany shall be liable for all the debts 
of each company entering into the 
arrangement, be construed as retro- 
spective, in such a sense _ as to revive 
the general debts of one of the ante- 
cedent companies which have been cut 
off by a mortgage foreclosure, and to 
make the consolidated company liable 
therefor; and if such a statute were 
in terms retroactive, it would be in- 
valid, as impairing the obligation of 
the contract between the original cor- 
poration and its mortgagee. Hatcher 
v. Toledo &c. R. Co., 62 Il. 477. For 
rulings upon this question under stat- 
utes of Texas, see Galveston R. Co. v. 
Cowdrey, 11 Wall. (U. S.) 459, 474; 
Houston &c. R. Co. v. Shirley, 54 Tex. 
125, 138, 139. 


1 Cleveland &c. R. Co. v. Prewitt, 
134 Ind. 557; s. c. 54 Am. & Eng. R.Cas. 
198; 33 N. E. Rep. 367; Cashman v. 
Brownlee, 128 Ind. 266; Louisville &c. 
R. Co. v. Boney, 117 Ind, 501; s. ¢. 3 
L. R. A. 485; Southern R. Co. v. 
Bouknight, 30 L. R. A. 823; s. c. 25 
U. S. App. 415; 17 C. C. A. 181; 70 
Fed. Rep. 442; Berry v. Kansas City 


‘&c. R. Co., 52 Kan. 774; 8. c. 36 Pac. 


Rep. 724; rehearing denied in 52 Kan. 
759, and 34 Pac. Rep. 805; State v. 
Baltimore &c. R. Co., 77 Md. 489; s. c. 
26 Atl. Rep. 865. 

2 Friedenwald v. Asheville Tobacco 
Works, 117 N. C. 544; s. c. 23S. E. 
Rep. 490; compare Smith v. Los 
Angeles &c. R. Co., 98 Cal. 210; s. ¢. 
33 Pac. Rep. 53. 

%Cumberland Valley R. Co. 
Gettysburg &c. R. Co., 177 Pa. St. 519; 
s.c. 39 W. N. C. (Pa.) 72; 35 Atl. Rep. 
952. 

4 Philadelphia .v. Ridge Ave. Pass. 
R. Co., 143 Pa. St. 444; s.c. 28 W.N. 
C. (Pa.) 388; 48 Phila. Leg. Int. 414; 
22 Atl. Rep. 695. 

5 Philadelphia v. Ridge Ave. Pass. 
R. Co., supra. For the construction 
of statutes which so provide, — see 
Chicago &c. R. Co. v. Ashling, 160 Ill. 
373; s.c. 43 N. E. Rep. 373 (holding 
that a judgment creditor of the old 
corporation may maintain an action of 
debt on the judgment against the new 
corporation) ; Re Utica Nat. Brew Co., 
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Where several corporations are consolidated and turn over 
their assets to the new corporation, it becomes liable for the 
debts of the consolidated companies, under any theory, to the 
extent of the assets which it receives from them.! The gov- 
erning principle here is that a corporation cannot give away 
its assets to the prejudice of its creditors ;? but that a court of 
equity will follow such assets as a trust fund into the hands of 
any new custodian, the same not being a creditor or bona fide 
purchaser.® In such a case, the consolidated corporation holds 
the property received from the absorbed company with notice 
of any trust attaching to itin favor of its creditors, and cannot 
claim the right of a bona fide purchaser without notice.‘ 
It is optional with the creditors of the old corporations to 
accept the new or consolidated corporation as their debtor.® 


Thus, where a railroad company agreed to give its bonds 


154 N. Y. 268; s.c.48N. E. Rep. 521; 
7 Am. & Eng. Corp. Cas. (N. 8.) 666; 
affg. s. c. 19 App. Div. (N. Y.) 627 
(holding that the statutory right of a 
creditor of one of the constituent 
corporations to enforce his demand 
against the consolidated corporation 
is not impaired by the recovery of a 
judgment against such corporation) ; 
Chicago &c. R. Co. v. Ashling, 160 Il. 
873; s. c. 48 N. E. Rep. 373 (same 
ruling where the judgment was fora 
tort); Re Utica Nat. Brew. Co., 154 
N. Y. 368; s. c. 7 Am. & Eng. Corp. 
Cas. (N. 8.) 666; 48 N. E. Rep. 521; 
affg. s. c. 19 App. Div. (N. Y¥.) 627 
(holding that the taking of a renewal 
note will not discharge the recourse 
of the creditor against the new cor- 
poration where the intent was a mere 
extension of the original notes, and 
not a payment of them); Deer Lake 
Co. v. Michigan Land &c. Co., 89 
Mich. 180; s. c. 50 N. W. Rep. 807 
(new corporation bound by the terms 
of a warranty deed given by one of 
the old ones); Kavanagh v. Omaha 
Life Asso., 84 Fed. Rep. 295 (new 
attempted corporation not liable for 


debts of old ones where there was 
no statute authorizing the consolida- 
tion). 

1 United States Capsule Co. v. 
Isaacs, 23 Ind. App. 538; s. c. 55 N. 
E. Rep. 832; Harrison v. Arkansas 
Valley R. Co., 4 McCrary (U. S.), 
264; Barksdale v. Finney, 14 Gratt. 
(Va.) 338; Hurd v. New York &c. 
Steam Laundry Co., 60 N. Y. St. 
Rep. 813; s. c. 29 Misc. (N. Y.) 183; 
Tompkins v. Augusta &c. R. Co., 102 
Ga, 436; s.c. 11 Am. & Eng. Rail. 
Cas. (N. 8.) 587; 30 S. E. Rep. 992. 

2 Good v. McGee, 15 Ala. 232. 

® Curren v. Arkansas, 15 How. (U. 
8.) 307; Bacon v. Robertson, 18 How. 
(U. S.) 480; Hightower v. Thornton, 
8 Ga. 503. 

* Montgomery, &c. Co. »v. 
Branch, 59 Ala. 139, 154; The Key 
City, 14 Wall. (U. S.) 653. 

5 Smith v. Los Angeles &c. R. Co., 
98 Cal. 210; s. c. 83 Pac. Rep. 63. 
Such an acceptance is shown by the 
act of a creditor of the old corporation 
in bringing an action against the new 
one for a debt of the old. Smith v. 
Los Angeles &c. R. Co., supra. 
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in consideration of certain moneys to be paid in installments, 
and afterwards becoming, by legislative authority, amalgamated 
with two other companies, tendered the bonds of the consolidated 
corporation, and brought suit for the money, it was held that 
the action would not lie, the consideration offered not being that 
agreed for.1. The governing principle here is that a party to a 
contract who disables himself from rendering the agreed con- 
sideration, cannot require the performance of a promise which 
rests on that consideration.? 

Where the new company is thus made the heir, so to speak, 
of the obligations of the old, if the new company refuses to 
carry out such an obligation, the obligee can maintain an action 
against it for the resulting damages.’ 


Seymour D. Tompson. 
35 Nassau St., New YORK. 


1 New Jersey &c. R. Co. v. Strait, v. Clarkson, 7 Cow. (N. Y.) 24; New- 
35 N. J. L. 823. comb v. Brackett, 6 Mass. 161. - 
2 Keys v. Harwood, 2 C. B. 905; 8 Hancock Mut. Life Ins. Co. ». 
Planche v. Colburn, 9 Bing. 14; Frost Worcester &c. R. Co., 149 Mass. 214; 
s.c. 21N. E. Rep. 364. 
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PROTECTION TO CONTRACTS BY THE DUE PROCESS 
OF LAW CLAUSES IN THE FEDERAL CONSTITU- 
TUTION. 


In considering the bearing upon contract rights of the due 
process of law clauses in the Fifth and Fourteenth Amendments 
to the Federal Constitution, instructive guidance will be secured 
by a comparison with the scope of the provision forbidding the 
States to pass any law impairing the obligation of contracts ; 
for that prohibition has from an early period been the subject 
of argument at the bar and of judicial deliberation, which have 
developed a complete system of constructive doctrine. The 
contract limitation, unlike most of the declarations of rights em- 
bodied in the Constitution, has no pre-revolutionary history. 
The widespread impoverishment caused by the War for Inde- 
pendence led to legislation in relief of debtors, which permitted 


tender of property in satisfaction of debts, payment by install- 
ments, compelled delay in bringing actions, gave stay of execu- 


tions, and the like. These statutes were carried to such ex- 
tremes that they injured debtors as well as creditors, destroyed 
confidence and paralyzed business.'!' It was realized that so in- 
jurious and unjust a situation could not be allowed to continue, 
and one of the primary objects of the Constitutional convention 
was to stop these pernicious interferences with agreement? 
relations.’ 

No declaration was found in any of the ancient charters of 
rights to furnish a basis for the specific and astringent limitation 
sought, and one was formulated which had no genesis in consti- 
tutional records. The Ordinance for the Government of the 


1 Barron v. Baltimore, 7 Pet. 243; 
Edwards v. Kearsey, 6 Otto, 595; Ban- 
croft History of the Constitution, p. 
228, Vol. 1. 

2 Agreement is used here in the 
sense precisely synonymous with con- 
tract. 

8 Meigs The Growth of the Con- 
stitution, 182; Madison Journal of 


the Constitution, edited by Scott, 620, 
706, 755; Bancroft History of the 
Constitution, pp. 137, 138, 213, Vol. 1; 
Federalist, Nos. 44 and 7. 

* The Evolution of the Constitution 
of the United States, Fisher, 262; 
Constitutional Studies, Schouler, 221; 
Evolution of the Ordinance of 1787, 
Barrett, 63-65. 
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Northwest Territory, passed by Congress while the Convention 
was engaged in drafting the Constitution,’ contained an emphatic 
statement for the security of agreement rights, suggested by the 
conditions referred to. It declared: ‘* No man shall be de- 
prived of his liberty or property, but by the judgment of his 
peers, or the law of the land, and should the public exigencies 
make it necessary, for the common preservation, to take any 
person’s property, or to demand his particular services, full 
compensation shall be made for the same. And, in the just 
preservation of rights and property, it is understood and de- 
clared that no law ought ever to be made or have force in the 
said territory, that shall, in any manner whatever, interfere 
with or affect private contracts, or engagements ona fide and 
without fraud previously formed.”’ 

The provision for this purpose, placed in the Constitution, 
reads: **NoState shall * * * passany * * * lawim- 
pairing the obligation of contracts.’’ ?» The Convention declined 
to put a similar restriction upon the Federal Government, for 
what reason does not appear.® It is certain that experience had 
not aroused apprehension of injury to contracts from that quarter ; 
the enumerated powers granted to the United States had a less 
extensive and detailed operation on agreement relations than 
the numerous functions of the States; and where all parts of 
the country were represented in making and administering laws, 
there was no serious danger of sectional advantage being ob- 
tained by debtors over creditors. 

The use of the strict word ‘* impairing ’* evinced an intention 
to carry the inhibition as far as was feasible; but while full 
protection was designed, unimportant interferences were 
not within the purpose of the provision. In some cases 
where the impairment was substantial, it has been said 
that any interference, however small, violated this clause.‘ 
But the adopted rule is that material infringements only should 

be noticed,’ though this rule has been at times misapplied. 


1 July 13, 1787. 4 Green v. Biddle, 8 Wheat. 1, 84; 

2 Sec. 10, Art. 1, Const. Von Hoffman v. Quincy, 4 Wall. 535; 

3 Madison Journal of the Conven- Walker v. Whitehead, 16 Wall. 314. 
tion, ed. by Scott, 730; Meigs The 5 Seibert v. United States, 122 U. S. 
Growth of the Constitution, 186. 284. 
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‘*Impairing’’ has a more stringent meaning than ‘ deprive ;’’ 

lesser infractions are covered by one word than by the other. 
To ‘‘deprive’’ means to debar, as well as to take, and like ** im- 
pairing’’ it is not confined to physical wrongs, with reference 
to the questions here discussed. 

By the word ‘* obligation’’ the purpose was emphasized to 
shield rights attached by law to the agreement.' The binding 
force from the law in effect when the contract is made is thus 
brought most distinctly within the purview of the clause. Its 
framers were not satisfied to leave such effect to the force of the 
word ‘* contract,’’ although the major part of the significance 
and effect of every contract is derived from the law. In the 
due process of law clause no stress is laid on this feature. 

The acts of the States interfering with agreement relations, 
in the years of distress following the Revolution, extreme, unwise 
and unjust as they were, consisted in part of exercises of admit- 
ted powers of government, and reasons of public policy as well 
as of justice led to the establishment of this restriction. In 
cases where formerly a legislature might weigh opposing con- 
siderations and, in its discretion, affect particular interests by 
enactments, for, what it deemed to be, the general benefit, the 
contract clause has closed discussion and set a bound to the opera- 
tion of legislative judgment. 

As with other provisions, the application of this has not been 
confined to abuses similar to those which forced its adoption, but 
it has been onstrued to cover all injuries within its words and 
reason. The Supreme Court, informed by the legible record of 
the events which brought about this inhibition, has laid down 
lucid and efficient rules of construction, which have checked 
attempts to invade the interests of contract créditors under 
color of statutes, and in no respect fall short of giving 
adequate operation to the clause, but which in some in- 
stances huve reached beyond its purpose. With difficulties 

in meeting varying and often complex conditions, inevit- 
able from the nature of the subject, the decisions of that great 
court upon this clause have been upon definite and steadfast lines. 
The provision in the Fifth Amendment, that ‘* no person shall 


1 Ogden v. Saunders, 12 Wheat. 535; Poindexter v. Greenhow, 114 
213; Von Hoffman v. Quincy,4 Wall. Wall. 270. 
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* * * be deprived of life, liberty, or property, without 
due process of law,’’ and its reproduction in the Fourteenth 
Amendment, in one case protecting against Federal and in the 
other against State action, should be construed in the light of its 
history. The Thirty-ninth Article of Magna Charta’ reads: 
‘*No freeman shall be taken, or imprisoned, or disseised, or 
outlawed, or banished, or any ways destroyed, vor will we pass 
upon him, nor will wesend upon him, unless by the lawful judg- 
ment of his peers, or by the law of the land.’’ By this reaffirm- 
ation of common law, a freeman should not be deprived of life, 
liberty, or property, in any of the ways stated, without the 
question of the rightfulness of such deprivation being deter- 
mined by the lawful judgment of his peers, or in accordance with 
the law of the land. 

In announcements by subsequent kings of their adherence to 
the Great Charter, there was inserted in this Article, after ‘* or 
disseised,’’ the words ‘* of his free tenement, or liberties, or free 
customs.’’? By ‘* free tenement,’’ was meant, freeholds or 
livelihood. ‘* Liberties ’’ signified the laws of the realm, fran- 
chises and privileges granted by the king, and the natural free- 
dom of the subject ; and ‘* customs ’’ covered, besides a mass of 
local, municipal and guild rules grown from usage, some 
prescriptive property rights and franchises.* Only a small 
portion of these liberties and customs could in the present age 
be considered as coming within the scope of the law of the land 
principle; the greater portion have long been regarded as proper 
subjects of uvdhampered governmental control. 

One of the main objects sought by the Barons and their sup- 
porters in the revolt which compelled King John to sign Magna 
Charta, was the restoration of the ancient laws of the country, 
compiled under King Edward the Confessor,‘ which had been 
persistently igno:ed and violated.’ In attaining this object the 


1 A. D. 1215, King John. 5 Gneist History of the English 

2 Second Great Charter of Henry Constitution, Trans. by Ashworth, p. 
III., A. D. 1217, Art. 35; First Great 303, Vol. I.; Taswell-Langmead, En- 
Charter of Edward I., A.D. 1297, Arti- glish Constitutional History, 2d Ed., 
cle 29. p. 102; Thomson Essay on Magna 

3 Coke 2 Inst. 45-47; 1 Inst. 34-40; Charta, p.1, et seg., pp. 397, 398. 
Thomson Essay on Magna Charta, 227. 

4A. D. 1065. 
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words ‘* law of the land ’’ were used in the Charter. Some doubt 
upon the meaning of this term has arisen from the adoption in its 
place of the phrase ‘* due process of law ;’’ a doubt based upon a too 
narrow interpretation of the later form of expression. The term 
‘* law of the land’’ was often used by Bracton, writing about the 
middle of the thirteenth century, in the sense of the established 
general law of the country. Lord Coke spoke of it in one rela- 
tion as meaning the common law, distinguished from the canon, 
admiralty and other systems of jurisprudence,' and, construing the 
Thirty-ninth Article of Magna Charta, as the common, customary 
and statutory laws,’ and the due course of legal procedure.’ 

Thedeprivations listed in the Thirty-ninth Article, might be just 
and lawful, or unjust and unlawful, and whether one or the other 
was to be determined in the mode and under the shield furnished 
by the last clauses of the article. It would have been idle to 
have required merely a form of regular process, which did not 
involve a recurrence to and enforcement in the proceedings of 
the law which defined and established the rights at issue and 
declared the circumstances under which they existed and ended. 
If substantive rights were not invoked and upheld, a formal 
procedure lost its value, and the Sixty-third Article of Magna 
Charta would be ignored, wherein it was stipulated ‘* that all the 
things aforesaid shall be observed bona fide and without evil 
subtilty.’’ The only secure construction is that by the words 
‘* law of the land ’’ was intended the established, general law of the 
country, both of substance and procedure.* 

At an early time the phrase ‘* due process of law’’ came to 
be used as an equivalent expression for ‘‘ law of the land.’’ ® 
It is improbable that the leaders of a people who were pro- 
gressing in independence, freedom and security, would have 
accepted the change in phraseology if it had surrendered any 


1 Coke 1 Inst. 8; 2 Inst. 51; Thom- Constitution, Trans. by Ashworth, p. 
son Essay on Magna Charta; 229; 303, Vol. I.; Crabbe History of Eng- 


James v. Reynolds, 2 Tex. 251. lish Law, Ist Am. Ed. 139; Kent 
2 Coke 2 Inst. 45, 46; Hurtado v» 2 Com. 13; Webster Argument in 

California, 110 U. S. 516. Dartmouth College v. Woodward, 4 
® Coke 2 Inst. 50. Wheat. 518, 581. 


4 Thomson Essay on Magna Charta, 5 Petition of Right, A. D. 1628. 
229, Gneist History of the English 
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of the force of the older term or sacrificed the advance which 
had been won in former struggles. Both terms are in common 
and synonymous use to-day. 

The entire principle, as it is stated in the Fifth and Four- 
teenth Amendments, instead of designating some ways of taking 
to be guarded, covers all modes of deprivation, by the use of 
the words ‘‘ life, liberty, or property,’’ which may not be taken 
except by due process of law. When the protection of this 
clause is invoked, two inquiries should be made: What is the 
nature and extent of the right claimed? and what does * due 
process of law’’ mean? The answer to one is often an answer 
to the other question. In considering the latter point the courts 
have not hesitated to affirm that the phrase includes the enforce- 
ment of substantive rights as well as a formal procedure.' 
The principle, originally designed to prevent gross violations of 
rights in the ways specified in the Thirty-ninth Article of the 
Charter, has developed with the general increase of respect for 
individual rights.2 Yet it is confined to the proper domain 
of constitutional law and guards against grave injuries only ; 
not those for which adequate redress is afforded by the common 
and statutory law. Zeal and ingenuity have sought, often with- 
out plausibility, to appeal to this provision in controversies 
belonging solely to the province of ordinary law; but these 
efforts have usually been without avail.® 

In the early history of Magna Charta, it was declared that 
statutes in conflict with it should be of no effect.‘ But under the 
matured constitutional system, the Charter, often reaffirmed, re- 
garded as the basis of the structure, appealed to with confidence in 
defense of fundamental rights, did not nullify an act of Parlia- 
ment ;° though in construing such acts a meaning was followed 
in cases of ambiguity which preserved rights and accorded with 
the charter. 


1 Bank v. Okely, 4 Wheat. 235, 244; 8 Davidson v. New Orleans, 96 U.S. 
Hurtado v. California, 110 U.S. 516; 97; Guthrie on the Fourteenth Amend- 
Leeper v. Texas, 189 U.S. 462; Chi- ment, 72, 104. 
cago &c. R. Co. v. Chicago, 166 U.S. * Thomson Essay on Magna Charta, 
226; Long Island Water Supply Co. v. 375; Coke, 1 Inst. 22. 7 
Brooklyn, 166 U. S. 685. 5 Hurtado v. California, 110 U.S. 

2 Hurtado ». California, Jd. 516 
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The Supreme Court has held that under our constitutions the 
people have impliedly reserved certain vital rights which the 
government cannot invade because it lacks granted authority, 
and that it is the duty of the courts to maintain such rights 
against attack,! and the same proposition has been advanced in 
respect to agreements.? At the time the question of adopting 
the Constitution was before the people there were earnest criti- 
cisms on the ground that it lacked a bill of rights. The advo- 
cates of the draft argued that such limitations were not essen- 
tial for the reason that power to commit the wrongs apprehended 
was not bestowed by the Constitution. This reasoning did not 
satisfy the objectors, and to secure the acceptance of the Con- 
stitution it became necessary to formulate and present the first 
ten amendments, which were soon ratified by the State legisla- 
tures. 

Aside from the specific restrictions of the constitutions, the 
recognition of vital rights is not left entirely to implication. 
The Declaration of Independence speaks of unalienable rights 
with which men are endowed and to secure which governments 
are instituted. By the Ninth Amendment to the Federal Con- 
stitution, itis declared: ‘*‘ The enumeration in the Constitution of 
certain rights shall not be construed to deny or disparage others 
retained by the people.’”? In many of the State constitutions 
are affirmations that the people possess rights which are inalien- 
able, or over which the government has not been vested with 
power. These declarations cannot be ignored by the courts, but in 
proper cases must be construed and if their meaning and the 


1 Citizens Savings and Loan Asso-_ U.S. 270; Conf. Fall Brook Irrigation 


ciation v. Topeka, 20 Wall. 655; City 
of Parkersburg v. Brown, 106 U. S. 
487; Hurtado v. California, Jd.; Cole 
v. LaGrange, 113 U. 8.1; Wilkinson 
v. Leland, 2 Pet. 627; Ogden v. Saund- 
ers, 12 Wheat. 213, opinion of Mr. 
Justice Thompson; Butcher’s Union 
&c. Co. v. Crescent City &c. Co., 111 
U. S. 746, concurring opinions of Mr. 
Justice Bradley, Mr. Justice Harlan, 
Mr. Justice Woods and Mr. Justice 
Field; Poindexter v. Greenhow, 114 


District v. Bradley, 164 U. S. 112. 

2 Calder v. Bull, 3 Dall. 886, opin- 
ion of Mr. Justice Chase; Fletcher v. 
Peck, 6 Cranch. 132, 185; Legal Ten- 
der Cases, 12 Wall. 457, dissenting 
opinions of Chief Justice Chase and 
Mr, Justice Field; Central Pacific R. 
Co. v. Gallatin, 98 U. S. 727, dissent- 
ing opinions of Mr. Justice Strong, 
Mr. Justice Bradley and Mr. Justice 
Field. 

3 Federalist, No. 84. 
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circumstances require, applied. Such statements are merely 
formal expressions of a principle inherent in republican institu- 
tions, which are founded to conserve and advance the welfare of 
the people and to which every assertion of arbitrary power is 
repugnant. The enumeration of powers in the Federal Consti- 
tution simplifies the understanding of this proposition with 
reference to the general government; but the fact that they are 
not specified in the State constitutions does not support any 
theory that the States have authority inconsistent with the re- 
publican system. The retained rights are so obvious, important 
and vital that they are seldom assailed. When they are, how- 
ever, it is the duty of the courts to interpose protection. A 
difference of opinion between the judicial and legislative depart- 
ments as to the wisdom or justice of an enactment, would not of 
itself permit the operation of the reserved right principle ;' it 
upplies only in those extraordinary cases where the most im- 
portant rights are seriously invaded and there can be little risk 
in its application. Any attempt to extend it beyond the prov- 
ince indicated would be an assumption of authority by the 
judiciary, open to the objections which have been made, though 
sometimes without qualification, to the exercise of such 
a function by the courts.2. It would be superfluous to 
turn to this principle in matters within any of the specific limi- 
tations, and the latter in any event have a much more clear and 
ample operation. The due process of law clause shields agree- 
ment rights far more comprehensively than the reserved right 
principle, giving protection in cases of a debatable character, 
where the way of the courts is illuminated by the history and 
precedents of the clause. 

In the Ordinance for the Government of the Northwest Terri- 
tory the declaration against any arbitrary deprivation of liberty 
and of property was followed by an emphatic statement, that 
in the just preservation of rights and property no law should in 
any manner interfere with private contracts. Many of the 
State constitutions contain separate provisions securing rights 
of liberty and property on the one hand and agreements on the 


1 New York & New England R. Co. 2 Cooley on Const. Lim., 6th Ed. 
v. Town of Bristol, 151 U. S. 556. 194, 
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other. The framers of the ordinance and these Constitutions 
did not deem the first limitation a sufficient guard to contracts, 
though they may have considered the two provisions in some 
degree concurrent. The constitutions contain not a few restric- 
tions which overlap. 

Serious judicial consideration of the effect of the due process 
of the law clause upon contracts has been given only during the 
past thirty five-years. The manner in which the proposition 
has been advanced, discussed, and received with gradually in- 
creasing approval, that this provision affords protection to 
agreement relations, furnishes an interesting example of the 
development of constitutional construction. 

In Bronson v. Rodes,! the court considered the bearing of 
the legal tender act of Feb. 25, 1862, on a prior contract to pay 
a debt in gold and silver coin, lawful money. The opinion of 
the majority, announced by Mr. Chief Justice Chase, did not 
pase on the question of the authority of Congress to make paper 
currency a legal tender for such a debt; but held there were 
two species of legal tender money, coin and paper notes; that 
it was not the intent of the act to make paper currency a legal 
tender on a pre-existing contract to pay gold and silver, and the 
latter was therefore the only money with which the debt could be 
satisfied. Mr. Justice Davis and Mr. Justice Swayne, concurring, 
guarded against an assent to any reasoning of the opinion which 
might be applicable to other than a prior express contract to pay 
in coin. Mr. Justice Miller, dissenting, thought the act was in- 
tended and should be enforced to make notes a legal tender on 
such a previous contract. 

This case was followed by Butler v. Horwitz,? Mr. Justice 
Miller dissenting on the same ground, and also because he con- 
sidered the contract was to pay in English guineas as a com- 
modity, and their value should be computed in notes, which 
he thought would satisfy the judgment. 

In Hepburn v. Griswold,® the legal tender act was held not to 
be an appropriate exercise of any express power vested in Con- 
gress. Speaking of the effect of the act on pre-existing debts, 


17 Wall. 229. 38 Wall. 603. 
27 Wall. 258. 
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and referring to the fact that the contract clause applied only to 
the States, the majority of the court said, through Mr. Chief 
Justice Chase: ** We cannot doubt that a law, not made in pur- 
suance of an express power, which necessarily and in its direct 
operation impairs the obligation of contracts, is inconsistent with 
the spirit of the Constitution.’’ The holders of contracts for 
the payment of money were as much entitled to the protection 
of the due process of law clause as the holders of any other 
description of property, and the legal tender act was a direct 
injury to and deprivation of property in prior debts. 

Mr. Justice Miller, with whom agreed Mr. Justice Swayne and 
Mr. Justic Davis, thought that to make paper money legal ten- 
der was a proper and necessary exercise of the powers to declare 
war, suppress insurrection, raise and support armies, provide 
and maintain a navy, to borrow money on the credit of the 
United States, to pay the debts of the Union, and to provide 
for the common defense and general welfare. ‘* Undoubtedly 
it is a law impairing the obligation of contracts made before its 
passage, but while the Constitution forbids the States to pass 
such laws, it does not forbid Congress.’’ The argument was too 
vague that the act violated the due process of law provision. 
The depreciation was indirect and the act for that reason could 
not bexheld invalid any more than could a declaration of war, 
abolition of a tariff, or increased issue of government bonds, all 
of which injure property interests. 

The doctrine of the last case was overruled by the Legal 
Tender Cases,’ majority opinion by Mr. Justice Strong, 
where the legal tender act of 1862 was held an appropriate 
exercise of express powers and enforced with reference to 
a prior contract for the payment of money. The agreement 
was subject to the power of the Government over money and 
the obligation was to pay such money as the law would recognize 
at the time of payment. The powers to declare war or peace, 
pass non-intercourse acts, declare an embargo, impose a tariff, 
or make a draft, affected existing contracts, and in some in- 
stances relieved the parties altogether from their performance ; 
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yet such effects did not prevent the exercise of the powers. The 
due process of law clause in the Fifth Amendment did not apply 
to consequential injuries arising from a proper employment of 
lawful power. 

Mr. Chief Justice Chase, dissenting, maintained that the act 
was inconsistent with the letter and spirit of the entire Constitu- 
tion. Arguments drawn from the indirect effect of express 
powers on contracts could not be applied to the direct effect of 
what was claimed as an implied power. To permit the payment 
of the stipulated price by notes of less value, was a manifest 
violation of the due process of law provision. 

Mr. Justice Field, dissenting, said that some of the express 
powers from their nature incidentally interfere in their execution 
with contracts, and to that there can be no objection; but it is 
otherwise when the consequences directly follow. The granting 
of the bankruptcy power implied that the makers of the Con- 
stitution did not intend Congress should have general authority 
to interfere directly with contracts. With the evils freshly 
before them, resulting from the practice of State alteration of 
contract rights, in the period immediately after the Revolution, 
it would require very clear evidence to induce the belief that 
the framers of the Constitution intended to vest in the general 
government a power over contracts they were unwilling should 
remain in the States. 

The question of a limitation of Federal power over contracts 
came again before the,court in Union Pacific R. Co. v. U. S.! 
In the charter of the railway company, granted by the Govern- 
ment, a provision was included for the loan by the Government 
to the company of subsidy bonds. Half the compensation to 
the corporation from the United States for future services was 
to be applied to the payment of principal and interest of the 
bonds, and, after the completion of the railroad, at least five 
per cent of its annual net earnings was to go towards their pay- 
ment. After the building of the railroad, Congress enacted, 
May 7, 1878, that the part of compensation for services rendered 
the Government, not applied in payment of the interest, and 

twenty-five per cent of the annual net earnings of the company, 


1 98 U. S. 700. 
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should be paid into the Federal treasury, to create a sinking 
fund. This fund was to be invested in Government bonds, to 
be used in payment of the subsidy bonds, upon the maturity of 
the latter, and also to be a security for other lien creditors of 
the company. 

The sinking fund act was decided, Mr. Chief Justice Waite 
speaking for the majority of the court, to be a reasonable ad- 
ninistrative regulation of the corporation’s affairs, promotive of 
the interests of the public and the corporators, and a proper 
exercise of the right of amendment of the charter, which had 
been reserved. While the United States was not included within 
the inhibition against impairing the obligation of contracts, it 
was prohibited from depriving persons of property without due 
process of law and could not compel the corporation to discharge 
its obligations otherwise than according to the terms of 
the agreement; it could not change the contract concerning 
subsidy bonds without the consent of the company, or compel 
payment of the debt before maturity. The Government under 
the power of amendment, had no right to unmake contracts, 
vacate mortgages, or release or avoid debts; but it could de- 
clare whatever rules for the administration of the affairs of the 
corporation it might have originally put in the charter, and 
thus effectuate the purposes of the grant and protect the rights 
of stockholders, creditors and the public. 

Mr. Justice Strong, Mr. Justice Field and Mr. Justice Bradley, 
dissented, in this and the following case,‘ on the ground that 
the sinking fund act was a direct change of the contract rights 
of the parties, to the injury of the company, contrary to due 
process of law, and that the amendment reservation did not 
authorize the taking of such a vested right. 

Canada Southern R. Co. v. Gebhard,? was a case where a 
Canadian railroad company issued bonds, payable in the United 
States. The company became bankrupt and the Parliament of 
the Dominion provided for its reorganization and the issuance 
of new in place of outstanding bonds. Some of the bondholders 
resident in the United States, objecting to the reorganization, 


1 Central Pacific R. Co. v. Gallatin, 2 109 U. S. 527. 
98 U. S. 727. . 
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sued the company on their securities. It was held, in an opinion 
by Mr. Chief Justice Waite, that they took the bonds subject to 
the authority of the Canadian Government to control the com- 
pany and its reorganization in case of bankruptcy and were 
bound by the reorganization and arrangement for exchange. In 
the absence of a limitation, such as is imposed on the States by 
the contract clause, the court saw no sound reason why a statute 
could not require that the will of a majority of the holders of 
an existing issue of bonds should bind the minority in a reason- 


.able way. 


Mr. Justice Harlan, dissenting, expressed the view that comity 
did not require the courts of this country to give effect to such 
a statute, depriving United States citizens of rights under bonds 
payable here; that those rights were property of which a person 
could not be deprived without violating due process of law. 

In Juillard v. Greenman,! it was held that Congress, in time 
of peace, could authorize the issuance of legal tender notes, 
and the question of the validity of such action, with reference to 
existing agreements, was again discussed, without developing any 
new reasoning. 

Congress enacted a two-years’ statute of limitations, the time 
not in any case to begin running before the passage of the act, 
within which to bring action for wrongs committed under color 
of governmental authority, during the War of the Rebellion, and 
the act was upheld in Mitchell v. Clark.? The court, speaking 
by Mr. Justice Miller, said the act gave a reasonable time after 
its passage within which to sue, and it would not have been ob- 
jectionable if the contract clause applied to the general govern- 
ment; and it was further remarked that if the existence of the 
power was conceded, on which the statute was based, the validity 
of the act did not depend upon its incidental effect on contracts. 

In United States v. Central Pacific R. Co.,° the sinking 
fund act of 1878 came again before the court, and it was said, 
in an opinion by Mr. Justice Woods, that a construction of the 
act permitting the Government to retain compensation for serv- 
ices rendered it on that portion of the defendant’s railroad which 


1110 U. S. 421. $118 U. S. 235. 
2110 U.S. 633. 
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had not been aided by the Government, would be inadmissible 
as in violation of the constitutional rights of the company. 

The court in Houston & Texas Central R. Co. v. Texas,! 
opinion by Mr. Chief Justice Fuller, decided that the company 
had complied with the conditions of the legislation of Texas 
granting it land in aid of construction of the line of raiload and 
had therefore acquired a vested right to the land, and to take 
that right, under a provision in a subsequently adopted State 
constitution, impaired the obligation of the contract and de- 
prived the company of property without due process of law. 

The weight and soundness of a proposition maintained in a 
dissenting opinion is not affected because it is not applicable to 
the particular circumstances of the case, and upon different cir- 
cumstances, such aproposition is oftentimes afterwards approved 
and applied by the entire court. The point that an invasion of 
agreement interests may constitute a violation of the due process 
of law clause was a ground of decision in three of the foregoing 
cases,’ though one was soon overruled,’ and it was assented to 
by all the justices in another of the cases, where, however, the 
majority did not think it applicable.‘ The holding in one of 
these cases was with reference to a contract interest which had 
become vested.5 Upon unvested interests the views of the jus- 
tices and the court were in some cases by way of dicta, but re- 
peated with such growing assent that the dicta have the force of 
a decision. 

Contracts represent in multifarious forms the product of labor, 
care, skill and intelligence, investments, and exchanges. To 
make and perform them is essential in the conduct of every de- 
partment of affairs. A large and increasing proportion of all 
property is in the shape of agreements and their security is in- 
dispensable to the conduct of production, industry and exchange. 
No sound reason can be advanced for treating them with less 
respect than other kinds of holdings, and arbitrary interferences 


* 1170 U.S. 243. 8 Hepburn v. Griswold, Jd. 
2 Hepburn v. Griswold, 8 Wall. 603; 4 Union Pacific R. Co. v. United 
United States v. Central PacificR.Co., States, 98 U. S. 700. 
118 U. S. 235; Houston & Texas Cen- 5 Houston & Texas Central R. Co. 
tral R. Co. v. Texas, 170 U. S. 243. v. Texas, Id. 
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with such interests are as shocking to the sense of justice ss they 
are destructive to confidence and prosperity. While the 
Supreme Court has established that agreements come within the 
shelter of the due process of law provision, the determination 
of the circumstances and extent of that protection is yet in the 
early, formative stage, and the chief portion of the work re- 
mains to be performed by the investigations and arguments of 
the bar and the decisions of the courts. 

The due process of law principle cannot be precisely defined. 
It is one of the broadest of the declarations of rights; its con- 
struction has been progressive and adapted to new situations, 
and a strict dnfinition, framed for future guidance, would be an 
obstacle to the growth and operation of the principle. For the 
same reason it would not be practicable to formulate a general 
rule to govern the operation of the clause upon agreements. As 
with the contract clause, rules concerning each special class of 
cases will be gradually created. 

The period has passed when, speaking with reference to the 
action of the general government, the question could be disposed 
of by repeating the truism that the contract provision does not 
apply to the United States. At the present time the subject is 
most frequently presented in cases where the questioned action 
is a proper exercise of governmental power.! In one instance 
the legislation sustained was not wisely adapted to a difficult 
condition.” 

To state all the elements bearing on the problem is not 
feasible, though some may be suggested. The phraseology of 
the provision, first to be considered, is a starting guide, useful 
in a degree, but not an explanation. The history, custom, 
course of development of, and precedents upon the principle, 
and the line of national policy, are each important, and these 
factors are of equal value in construing the power under which 
the questioned interference with a contract is asserted and 


1 Lees v. United States, 150 U. S. 2 United States v. Trans-Missouri 
476; Hooper v. California, 155 U. S. Freight Association, 166 U. S. 290; 
648; Frisbie v. United States, 157 U. United States v. Joint Traffic Associa- 
8.160; Holden v. Hardy, 169U.S. 366; tion, 171 U. S. 505. 

Addystone Pipe & Steel Co. v. United 
States, 175 U.S. 211. 
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determining whether the interference is an appropriate employ- 
ment of the power. The extent of the injury, whether it is 
proximate or consequential, and the purpose with which it is 
committed or allowed, are each to be considered; yet the injury 
may be inadmissible even if done in good faith, or if the result 
of oversight, and it may be admissible though direct and serious. 
While it is important, in some instances, to ascertain whether 
the interest affected has become vested, in most cases that factor 
cannot set the boundary. The greater portion of contract rights. 
are unvested, but their value and importance, or the cogency of 
the reasons for their defense are not thereby lessened or an- 
nulled. The elements will combine and interact in varying de- 
grees and forms, and the effect of each must depend, not only 
on its intrinsic force, but on the weight and bearing of the 
others. 

A point of view should be mentioned, from which an exam- 
ination will, under some circumstances, aid the elucidation of 
the subject. A specific prohibition against the taking of private 
property for public use without compensation, applying to the 
Federal government, is contained in the Fifth Amendment; 


and it has been held that the due process of law provision 
in the Fourteenth Amendment has the same effect upon State 


action.!. The taking of private property for private use, with 
or without compensation, is contrary to this provision,’ and 
is outside the authority of a free government.* A deprivation 
of contract rights is rarely of that direct, physical character 
which comes within the meaning of the usual just compensa- 
tion inhibition; yet such a taking may, né@verthelesx, violate 
the contract clause and even the due process of law provision. 

The extent of permissible interference with agreements de- 
pends much on the nature of the particular power by virtue of 


1 Spring Valley Water Works v. Smith, 128 U. S. 174; Henderson 


Scholtler, 110 U. S. 847; Chicago, 
Burlington & Quincy R. Co. v. Chicago, 
166 U. S. 226; Backus v. Fort St. 
Union Depot Co., 169 U. S. 557; Nor- 
wood v. Baker, 172 U. S. 269; Conf. 
Poindexter v. Greenhow, 114 U.S. 270; 
Conf. Georgia Rid. & Banking Co. »v. 


Bridge Co. v. Henderson, 173 U.S. 
592. 

2 Fallbrook Irrigation District v. 
Bradley, 164 U. S. 112; Missouri Pa- 
cific R. Co. v. Nebraska, 164 U. S. 403. 

5 Citizens Savings & Loan Associa- 
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which the interference is asserted, and as the powers of the 
Federal and State governments in large part differ, there is a 
corresponding variance in the manner and degree in which they 
may affect agreement relations. 

Again, diversities in procedure of the several States and of 
the United States sustain, within reasonable bounds, differences 
in the operation of the due process of law clause, in their re- 
spective jurisdictions.! So long as there is a substantial compli- 
ance on important points with the established methods of pro- 
cedure, there is no conflict with this clause. Its meaning is the 
same everywhere; the differences are caused by a diversity of 
methods, designed to attain similar ends. In like manner there 
may be a difference of custom and ‘rule, to a moderate extent, 
in the several jurisdictions, with respect to agreement relations, 
euch system being sound and in harmony with the due pocess 
of law clause; and as a result, contracts may be affected in 
one jurisdiction in a way not allowable in another. 

Does the due process of law provision cover the entire field 
of the contract clause? A comparison of the two declarations, 
and consideration of the material factors of construction, does 
not lead to an affirmative answer to this question. The contract 
clause, in its special province, is more radical and complete 
than the other and broader prohibition. All that can be main- 
tained is that a substantial portion of the protection afforded by 
the contract clause is secured by the due process of law provi- 
sion. Of the cases in the Supreme Court where the contract 
clause has been enforced, there are many, where upon the same 
facts the due process of Jaw clause should have equivalent effect, 
some where there will probably be grave difficulty in reaching 
a conclusion, and others where it is fair to deduce that the latter 
clause should have no operation. Mistakes in pushing the 
operation of the contract provision beyond a proper boundary 
should not be followed in construing the due process of law 
clause. 

An illustration where the two clauses should have the same 
application may be found in the case of an adoption or change 


1 Guthrie on the Fourteenth Amendment, 70. 
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of a statute of limitations.' It is settled, under the contract 
provision, that such a statute cannot be made or altered so as to 
cut off an opportunity to bring suit within a reasonable time 
after the accrual of the cause of action and after the passage of 
the statute. If such a reasonable time is not allowed, the rem- 
edy is taken and with it the right; for a right without means 
of enforcement has no substance or value.? To deprive of a 
remedy in this manner is spoliation as effectual, though not as 
frank, as in direct terms to extinguish the right. 

Instances can be given where the due process of law clause 
does not or should not reach as far in shielding agreement in- 
terests as the contract provision. The bankruptcy power, as a 
function of government, embraces authority to cancel a prior 
indebtedness of the bankrupt. This power, expressly given, is 
possessed in full by the Federal Government, and in regard to 
such an indebtedness is unqualified by the due process of law 
clause. Inthe absence of conflicting national legislation, it is 


held a State, under its inherent power, may pass a bankruptcy 
law, operating within certain bounds, one of which is that it 
cannot wipe out a prior debt, for, it is said, such action would 


violate the contract clause.* 

In an early case it was decided that a State could, for 
a valuable consideration, grant an exemption of property 
from taxation, which would come within the protection of 
the contract provision.‘ Criticised repeatedly in strongly 
argued opinions of dissenting judges,> this doctrine has 
nevertheless been often reaffirmed ; although such exemptions 
are strictly construed and the application of the doctrine 
is not being extended. The power of taxation is one of 


1 Gilman v. Tucker, 128 N. Y. 190; 
Reynolds v. Randall, 12 R. I. 522; 
Price v. Hopkins, 13 Mich. 318. 

2 Ewell v. Daggs, 108 U. S. 143; 
Poindexter v. Greenhow, 114 U. S. 


Sturgis v. 
Wheat. 122, 197. 
* New Jersey v. Wilson, 7 Crauch, 
303. 
5 Piqua Bank v. Knoop, 16 How. 


Crowninshield, 4 


270; Moore v. State, 43 N. J. L. 203; 
Board of Education v. Blodgett, 155 
Ill. 44; Blackstone, Lewis’ Ed., Intr. 
*p. 56, Bk. I, *pp. 141, 142, Bk. 3, *pp. 
23, 109. 


869; Washington University v. Rouse, 
8 Wall. 439, dissenting opinions of 
Mr. Justice Miller, Mr. Chief Justice 
Chase and Mr. Justice Field; New 
Jersey v. Yard, 95 U. S. 104; Ford v. 
Delta &c. Co., 164 U. S. 662. ° 
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the most essential to the welfare and existence of government, 
and such grants, though not carried to an extreme, may gravely 
embarrass future administrations. The exemption usually bene- 
fits a particular interest, active in securing the concession, to 
the disadvantage of owners of other property, and for a 
long period the maintenance of the preference casts a burden 
upon the commonwealth. A stipulation is invalid which at- 
tempts to surrender powers of police,’ of commerce,? or of 
eminent domain,’ of no greater importance than the power of 
taxation, and the reasons are as strong for a refusal to enforce 
an exemption from taxation. The due process of law clause is 
opposed to the inequality involved in such exemptions. 

The decisions extending the operation of the rule established 
in the Dartmouth College case,‘ have hampered the authority of 
the States in controlling their corporations and prevented the 
alteration of charters in order to secure ends of public policy. 
No doubt attempts to work injustice have at times been checked ; 
but efficient control by the States of their creatures has been 
crippled. Legislative bodies have long realized that the weak- 


ening of State power in this direction led to an impracticable 


situation and the growth of worse evils than the doctrine was 
intended to overcome, and, following judicial suggestions,® the 
custom has obtained, in granting charters, to reserve the right to 
amend and repeal. This reservation is considered so important to 
the highest public interests that it has been embodied in many of 
the State constitutions. Whether there is such a reservation or 
not, the due process of law clause is a shield to interests which 
have become vested under charters; but in the absence of a 


1 Boston Beer Co. v. Massachusetts, 
7 Otto, 25; Stone v. Mississippi, 101 
U. 8. 814; Butchers’ Union &c. Co. v. 
‘Crescent City &c. Co., 111 U. S. 746; 
New York & New England R. Co. v. 
Town of Bristol, 151 U. S. 556; Louis- 
ville & Nashville R. Co. v. Kentucky, 
161 U. S. 677; Chicago, B. & O. R. Co. 
v. Nebraska (Omaha), 170 U. S. 57; 
conf. Mugler v. Kansas, 123 U. S. 623, 

2 North American Commercial Co. 
v. United States, 171 U. S. 110; conf. 


Chae Chan Ping v. United States, 130 
U. S. 581. 

8 Water Supply Co. v. Brooklyn, 166 
U. S. 685; Cooley Const. Lim., 6th Ed. 
339; conf. Illinois Cent. R. Co. v. 
Illinois, 146 U. 8. 387. 

4 Dartmouth College v. Woodward, 
4 Wheat. 518. 

5 Wells v. Stetson, 2 Mass. 146; 
Dartmouth College v. Woodward, Id. ; 
opinion of Mr. Justice Story. 
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reservation, to construe that clause so as to nullify amendments 
to charters, would be a blind disregard of the experience 
which has been furnished in the operation of the contract pro- 
vision. 

With reference to statutes changing the remedy, the contract 
clause has accomplished a salutary effect by defeating unjust 
attempts to favor debtors at the expense of creditors; though 
its application has at times been pushed beyond reasonable re- 
quirements. A stay of execution, ora right of redemption,! 
for a short period, interest being allowed during the delay to 
the creditor, or a requirement that the property of the judgment 
debtor, upon which execution is levied, shall be appraised and 
not sold for less than a substantial proportion of the appraised 
value,’ are not permitted under the decisions upon the contract 
clause. That class of statutes, while enforcing the claim of the 


creditor, allows the debtor an opportunity to save his holding, 
to avoid useless sacrifice and distress, and oftentimes ruin.® 
The fact that the creditor’s interest is to a slight extent injured, 
should not be decisive in determining whether the due process of 
law clause should apply here. 


Legislation not infrequently in 
some degree injures particular interests, without on that account 
being rendered invalid. 

While, as has been remarked, the due process of law provision 
is less stringent in some directions, in others it affords 
a broader shield than the contract clause. The latter for- 
bids only those impairments which result from the 
enactment of some legislative body;‘ but there is no 
such restriction upon the operation of the former pro- 
vision > and it covers judicial rulings and proceedings*and the 
violation by a State of its contract by governmental action other 
than enactment. 


1 Bronson v. Kinzie, 1 How. 311; 


Howard v. Bugbee, 24 How. 461; Bar- 
nitz v. Beverly, 163 U. S. 118. 

2 Bronson». Kinzie, Jd. ; McCracken 
v. Hayward, 2 How. 608; Gantly’s 
Lessee v. Ewing, 3 How. 707. 

8 Cohf. Thomson Essay on Magna 
Charta, 178. 


4 Brown v. Smart, 145 U. S. 454; 
Central Land Co. v. Laidly, 159 U.S. 
103; Hanford v. Davies, 163 U.S. 273. 

5 Stuart v. Palmer, 74 N. Y. 183. 

6 Chicago, B. & Q. R. Co. v. Chi- 
cago, 166 U.S. 226; Ex parte Ulrich 
(C. C.), 42 Fed. 587. 
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Additional applications are derived from the meanings of 
‘* property ’’ and of *‘liberty.’’ To hold, use and dispose of 
property are usually enumerated as the chief property rights, 
The right to acquire property is so fundamental, so closely re- 
lated to the subject of property and so essential to the existence 
of the rights to hold, use and dispose, being correlative to 
them, that it is regarded as coming within the meaning of 
‘* property ’’ in the due process of law provision.! .In like 
manner labor,’’ though not usually spoken of as property,” 
has a pecuniary value, is essential to the production and main- 
tenance of property, and is considered to be included by that 
term as there used.? The right to make and perform, as well 
as to require the performance of contracts, for each of these 
purposes, is covered by the due process of law provision. The 
contract clause, on the other hand, does not operate until an 
agreement is made and does not embrace the right to perform, 
unless so far as may be necessary to secure performance by the 
opposite party. 

‘* Liberty ’’ signifies more than the privilege of changing 
place. A definition restricted to such a narrow scope is not 
sustained by the use of the term in constitutional history, 
political science, popular acceptance or the decisions of 
the courts. It includes the privilege within reasonable 
limits, of employing one’s faculties, laboring, transact- 
ing business, of acquiring, using, holding and _ dispos- 
ing of property,* and of making agreemerts for these pur- 
poses. The lack of pecuniary value of an agreement does 
not diminish its protection under the term ‘ liberty.’”’ Onthe 


1 Holden v. Hardy, 169 U. S. 366; 
Bertholf v. O’ Reilly, 74 N. Y. 516. 

2 Slaughter House Cases, 16 Wall. 
36, dissenting opinions of Mr. Justice 
Field, Mr. Justice Bradley and Mr. 
Justice Swayne; In re Parrott, 1 Fed. 
481; In re Jacobs, 33 Hun, 879; Burns 
v. Steward, 3 Dessaus, 466, 479; 
O’Hara v. Stack, 90 Pa. St. 477; 
conf, Coke, 2 Inst, 47. 

3 Slaughter House Cases, 16 Wall. 
127, dissenting opinions of Mr. Jus- 
tice Bradley and Mr. Justice Swayne; 
Munn ». Illinois, 94 U. S. 142, dis- 


senting opinion of Mr. Justice Field; 


Butchers’ Union v. Crescent City Co., . 


111 U. S. 746, concurring opinions of 
Mr. Justice Field, Mr. Justice Brad- 
ley, Mr. Justice Harlan and Mr. Jus- 
tice Woods; Powell v. Pennsylvania, 
127 U. S. 678, dissenting opinion of 
Mr. Justice Field; In re Jacobs, 98 N. 


_Y. 98; Story on the Const., vol. 2, 


Sec. 1950. 

4 Allgeyer v. Louisiana, 165 U. 8. 
678; Kuhn v. Common Council of De- 
troit, 70 Mich. 534. 
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contrary the contract clause does not apply to an agreement 
which has no property value.' 

Within bounds the principle of liberty is a salutary guard to 
contract rights. It is noticeable, however, that courts some- 
times fail to recognize or realize the existence of baneful con- 
ditions and misapply the principle so as to nullify statutes which 
have been adopted by legislative wisdom for the purpose of 
checking gross impositions by persons in situations of vantage 
upon others who are without efficacious means of defense. 

The privilege of entering into, performing and requiring the 
performance of contracts, is confirmed in this relation by the 
signification of ‘* deprive,’’ which includes to ‘* debar.”’ 

One kind of protection to agreement interests under the due 
process of law clause, of the utmost consequence, arises from the 
principle of impartiality in the rules of law and their 
administration. An abitrary inequality, injuring one’s lib- 
erty or property, conflicts with a primary sentiment of jus- 
tice und the due process of law provision. The idea of equality 


of rights among freemen was an important element in the Thirty- 
ninth Article of Magna Charta, and its subsequent growth has 


been momentous. There can be no doubt that an attempt to 
impose an unreasonable inequality in respect to agreements would 
be an infraction of this provision,’ which in large measure, both 
as to Federal and State action, must have a similar operation to 
the equal protection of the laws declaration in the Fourteenth 
Amendment. 

In conclusion, the due process of law provision substantially 
guards contract rights, and this protection, though not so radical, 
is broader than that furnished by the contract clause. 


Emporia, Kas. 


1 Butler v. Pennsylvania, 10 How. 
402; Maynard v. Hill, 125 U.S. 190. 

2 Ex parte Milligan, 4 Wall. 2; 
Hurtado v. California, 110 U. S. 516; 
Powell v. Pennsylvania, 127 U. S. 678; 
Leeper v. Texas, 139 U. S. 462; Giozza 
v. Tiernan, 148 U. S. 657; Duncan v. 
Missouri, 152 U. 8. 377; Eldridge v. 
Trezevant, 160 U. S. 452; Lake Shore 
&c. R. Co. v. Smith, 173 U. S. 684; 
Vanzant v. Waddell, 2 Yerg. 260; 
Wally v. Kennedy, Jd. 555; Sheppard 
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v. Johnson, 2 Humph. 285; Stratton 
v. Morris, 89 Tenn. 500; Salton v. 
State, 96 Tenn. 696, 710; Sears v. Cot- 
trell, 5 Mich. 251; James v. Reynolds, 
2 Tex. 251; Kalloch v. Superior Court 
of San Francisco, 56 Calif. 229; Eames 
v. Savage, 77 Me. 212; Denver &. R. 
Co. v. Outcalt, 2 Colo. App. 395; Story 
on the Const., Sec. 1947; Cooley 
Principles of Const. Law, 243, 244; 
conf. Yick Wo v. Hopkins, 118 U. S. 
356. 


) 
] 
) 
} 
} 
XUM 


36 AMERICAN LAW REVIEW. 


JUDICIAL EFFERVESCENCES. 


Every student of the law has doubtless had his attention 
challenged by sentences and paragraphs, sometimes found in re- 
ported cases, for which, in want of a better descriptive term, 
the writer has adopted the phrase judicial effervescences. 

The phrase is intended to apply to those bits of humor, wit, 
sarcasm, irony, pathos and sentiment which occasionally bubble 
up from the ‘‘ fountains of justice’’ and bring a ripple of pleas- 
ure to cheer the busy lawyer as he pursues his tortuous way 
amid the rocks and boulders of conflicting opinions. 

Wendell’s New York Reports are peculiarly rich in cases of 
‘+ first impressions ’’ in the development of the judicial structure 
of the Empire State, and it is in such cases that judges, in 
writing their decisions, give more latitude to their imaginative 
powers in search of new illustrations than when fortifying their 
positions by the citation of precedents. The jurisdiction of the 
Court of Chancery, the Supreme Court of Judicature, and the 
Court for the Trial of impeachments and the Correction of 
Errors, which existed in the State of New York during the 
period covered by Wendell’s Reports, as well as the statutory 
fabric on which these courts were founded, also contributed to 
the making of a forum in which the individuality of those who 
delivered the opinions might have freer exercise than under the 
present system of Appellate Division and Court of Appeals. 

But one who reads carefully the opinions written by such 
men as were Justices Bronson and Cowen, and Chancellor Wal- 
worth, and considers the sound arguments of Senators Tracy, 
Verplanck and Maison, and reflects upon the influence which their 
judicial minds still exert upon the judicial tribunals of our own 
time, feels the force of the truism, that it is the man and not the 
time, place, nor environment which marks the stages in the growth 
of our jurisprudence. The following selections, taken somewhat 
at random, from over one hundred of a similar kind which the 
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writer has culled from a cursory reading of Wendell’s Reports, 
will serve as illustrations of ‘« judicial effervescence,”’ and it is 
hoped will confer upon fellow-members of the bar some of the 
pleasure which the undersigned has derived from the pastime 
spent in collecting them. 


Jno. G. STEFFEE. 


New York City. 


Justice Cowen’s View or Active Cuarity.] ‘‘In Doane 
y. Eddy, there were added charity, brotherly affection and gos- 
pel purposes. We have all heard of pious frauds; and I shall 
presently examine the value of that charity which covers a 
brother’s or a neighbor’s property against his creditors.. At 
present I will only say mene tekel, etc., and set it down as 
another zero in the chain of proof offered by way of explana- 
tion. * * * Anappearance of reasonable motives, eic., such 


as may and do sway honest men is of easy devise, and there are 
hardly any which may not be advised, and urged upon a jury 
with plausibility. The example put, of convenience and usages 


of business, is extremely comprehensive, and, if adopted, will be 
rapidly extended by the secret management of insolvent debtors 
and their friendly and select creditors, real or feigned, to all bills 
of sale and all mortgages ; with difference, it seems to me, that the 
allowance of this example alone would operate asa virtual re- 
peal of the statute. The other examples, too, of filial, par- 
ental, or brotherly affection, may be easily expanded iuto the 
same consequence. Itis confined in the expression to near 
connexions. The practices of such in the covering of property 
have already been greatly complained of. Judges on the cir- 
cuit have seen such charity overflow when the creditors of a 
poor man are kept at bay. But the circle cannot be thus con- 
fined. It is not that sort of cold charity which requires a spur 
from the preacher of morality. It is an active charity, running 
ahead of the sheriff and his execution, though he be urged for- 
ward by creditors, themselves actuated by all the power of the 
mercenary passions. It cannot be restricted to a father, a son, 
or a brother who happens to bea creditor. The principle lies 
in supposed friendship or affection; it may, therefore, easily be 
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extended to general charity, as put by my brother Dickinson, 
and thus be made as broad as the conveniences and usages of 
business. It may appear at first to be the mere dropping of a 
pebble in the lake, but — 


“‘ The center moved, a circle straight succeeds 

** Another still, and still another spreads; 

“* Friends, parents, kindred, first it will embrace, 
‘¢ The county next.” 


The objection is, in short, that when the conveniences and 
usages of business and of charity to debtors are recognized as 
within the range of evidence proper to submit to a jury, they to 
be told that either of these may be allowed as an answer to the 
presumption, every fraudulent transfer will be clothed with the 
concocted appearance of one or the other, to be, if necessary 
sustained by perjury.’”’ ! 


Man MADE THE Common Law, BuT Gop MaDE Common 
Sense.] ‘‘ If such a case were now before us, could we sanction 
this rule (the doctrine of cy pres), and then conscientiously say, 
that by such a judgment we were carrying into effect the intent of 
the testator, so far as such intent can be collected from the whole 
instrument? Would not such a decision strike the unsophisti- 
cated sense of mankind as a mockery of justice? And though 
the mere technical lawyer, by the aid of metaphysical subtleties 
derived from the English decisions under the common law, might 
be able to obscure, tv confound, and to elude human reason, as 
the cuttle fish escapes his pursuer, by ejecting a turbid cloud of 
special pleading before his eyes ; yet the manifest wrong of such 
an adjudication would tower in bold relief above the mists which 
had been thrown around it. The rule of cy pres was not made 
for our institutions, nor will it bear transplantation into our 
judicial soil. I have reflected upon it as intently as I was able, 
and can foresee no good, but much evil and injustice, from its 
adoption. And if others who can think more deeply than I 
can do, shall be able to perceive cases in which it would promote 
the ends of justice, the legislature can apply the remedy. In 


1 White v. Cole, 24 Wend. 116, pp. 186-138; opinion by Cowen, J. 
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giving an exposition to an important branch of the Revised 
Statutes, it would seem to be the part of wisdom that we should 
reflect upon the future operation of the rules of construction 
which we may adopt and establish ; that, with prospective vision, 
we should look forward, and not backward, and endeavor to 
foresee the effect of those rules upon the rights and interests of 
the millions who are to succeed us; that we should make them 
as plain and simple as possible; and thereby adapt them to the 
comprehension of the mass of mankind; that we should discard 
all misticisms and march pari passu with the intelligence of the 
age, recollecting that man, with all his frailties, in the dark ages, 
made the common law, but that God made common sense. 


Extra CoMPENSATION FoR Extra Services By MINISTERIAL 
Orricers.] ‘‘ If a constable for ‘ making extraordinary efforts ’ 
to perform an ordinary official act, may not only receive, but 
may also collect by law a compensation beyond what the law 
allows for the act, any other officer may do the same; and 
sheriffs, legislators and judges might, and soon would, put their 
‘extraordinary efforts’ in the market to be had by the highest 
bidder. Thisis a sickening and revolting view of the subject, 
_ladmit, but it is one forced on my mind by thiscase. It carries 
my thoughts to scenes which, I trust, are never to be witnessed 
inthis country, when chancellors and judges made a business 
transaction of receiving gratuities from parties for expediting, 
i. e., making ‘ extraordinary efforts’ to dispose of their suits. 
These gratuities were not deemed bribes for perverting justice, 
but merely compensation for ‘ extraordinary efforts’ to admin- 
ister it, beyond what an officer was strictly bound to make. 
The great Lord Bacon, by the workings of whose mighty mind, 


** Darkness fled, 
Light shone, and order from disorder sprung,”’ 


secured his eternal epitaph of ‘ wisest, brightest, meanest of 
mankind ;’ not by contaminating his fingers with bribes to do 
injustice, for it is recorded of his judicial decisions that never 


1 Coster v. Lorillard, 14 Wend..(N. Y.) 264; opinion by Senator Maison, p. 392, 
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one of them was reversed or even the fairness of it questioned, 
but by receiving gratuities for making ‘ extraordinary efforts’ 
to discharge his officialduty. It was because he had an itching 
palm and sold his offices for gold, that he was impeached, fined, 
imprisoned, degraded and disgraced, and that genius which, 
like a meridian sun, should have illumined a world for this 
reasonable practice of taking extra pay for ‘extraordinary ef- 
forts’ was shorn of its beams, and will forever, ‘in dim 
eclipse, disastrous twilight shed.’ ! 


THE VALUE OF PHILANDER’S Services.] ‘‘ There is an- 
other ground on which the defendants have labored to make out 
that there was some valuable consideration for this conveyance. 
Philander became twenty-one years of age nearly six years 
before the deed was given, and it is said that one object of the 
conveyance was to compensate him for his services during those 
six years. Indeed, Philander seems to suppose that he was 
entitled to be paid for his services ‘ from his early youth upward.’ 
I doubt not that children who live at home sometimes entertain 
the opinion that they are of great importance in a pecuniary 
point of view to their parents; that the provision which is made 
for them for all their wants is but a scanty return for the valuable 
services they render. But parents understand this matter much 
better. If they were influenced by no higher motive than ‘ love 
of money,’ children would find themselves at liberty, not only in 
‘early youth,’ but in after years, to make the best they could of 
the world for themselves. As a question of mere pecuniary 
interest, parents could very well dispense with the services of 
their children, if they were at the same time discharged 
from the burden of their maintenance and 


PaTERNAL AFFECTION v. Ricguts OF Crepirors.] certainly 
would not be a mischievous doctrine to hold that the rights 
of a creditor are, under all possible circumstances, superior 
to those of the donee of the property of his debtor. 
Such a rule would fully carry out the spirit and intent of 


1 Hatch v. Mann, 15 Wend. (N. 2 Van Wyck v. Seward, 18 Wend. 


Y.) 45; opinion by Senator Tracy, p. (N. Y.) 375,389; opinion by Bronson, J. 
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the statute; it would be comprehended by all classes; its 
application would be certain and efficacious; it would teach 
men to be honest, and not to attempt to build up their families 
at the expense of their creditors; it would put an end toa vast 
amount of legal controversy; and finally, it would place the 
law upon the ground of that elevated morality, which, in the 
disposition of our property, regards the claims of justice as 
superior to those of affection. But I repeat, the rule has not 
always been carried so far, and it is unnecessary in this case to 
say What is the proper limit. When a man bestows all his 
estate upon his family, without regarding his legal obligations 
to others, there is no adjudged case, and I trust there will never 
be, which says that such a transaction can be supported.’’? 


no Bar Equiry.] ‘* Another reason assigned 
in the answer why no fraud could have been intended is, 
that * William Seward lived a life of exemplary observance 
of the precepts of religion of which he was, in the vigor 
of his days, a preacher,’ and left behind him a good character. 
What religion in particular he promulgated does not appear, 
nor am 1 concerned to know. Whatever may have been its 
form it cannot be a good plea in bar to a bill in equity. 
If his children truly reverence his memory they would do 
better to satisfy this debt of three thousand dollars which he 
left behind him than they do by holding on upon the twelve or 
fifteen thousand dollars’ worth of property which they received 
from his bounty, and attempting to shield themselves under the 
cover of his religion.’’ ? 


How Harserpinck Wrote nis WILL.] ‘* The counsel for 
both sides have given a latitude to their imaginations and in- 
dulged their fancies with a peep through the long avenue of 
times past, and conjured up the form and figure of the testator. 
I can also paint to my imagination the venerable Hollander, 
seated in his arm chair which he had brought with him from 
Holland, about commencing his will. I see his anxious coun- 
tenance and venerable form. Slowly, yet firmly, he grasps his 


1 Id., p. 892. p. 397. 
VOL. XXXVI. 
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pen and commences the solemn writing. ‘In the name of God 
amen.’ With much thought and affection, he bestowed what he 
then pleased upon his relatives and friends. His brow was 
melancholy and heavy until he came to the clause beginning with 
‘Item, I, the said John Harberdinck, do hereby give, devise and 
bequeath, unto the Ministers, Elders, and Deacons of the Re. 
formed Protestant Dutch Church of the City of New York and 
their successors forever ;’ then a calm serenity came over him; 
he felt that he had fulfilled the main object of all his earthly ex- 
ertions, which was to do all the good during life, and then, when 
eternity appeared opening before him, he found a pleasing reflec- 
tion, that he had just completed what was near and dear to his 
heart; and, with a smile on his countenance and a contented 
mind, I can see him calmly resign his spirit to his God who gave 
it. Often have I observed the picture with the coat of arms 
suspended on the wall over the pulpit, in the North Dutch 
Church, in the City of New York, in William street, said to be 
of the Harberdinck family. The motto underneath is ‘ Dando 
Concervat.’ Until now I have been ignorant of the interpreta- 
tion; but by becoming acquainted with this will, it appears to 
me easily construed. By giving, he has preserved it.’’? 


1 Van Kleeck v. Dutch Church, 20 Wend. (N. Y.) 457, 487; opinion by 
Senator Livingston. 
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NOTES. 


Briers. — Senator Hoar, of Massachusetts, is an old man eloquent. 
One of his recent deliverances was that, although an anarchist can slay 
the President, he cannot slay the Republic; since, in order to do so, 
he must slay 75,000,000 of American freemen. And it might be asked 


Young Mr. Marx, a Brooklyn lawyer, had a country place down in 
Virginia, whereat he was taking a rest. Some one started the report 
that he had insulted a young lady. Thereupon several young scions of 
the best families gathered at his house at night to lynch him, or to ad- 
minister some kind of dire punishment, without the foolish prelimi- 
naries of having him indicted and tried by a jury of his Virginia country- 
men. Marx had read in some old, musty law book that a man’s house 
is his castle, and that a man has a right to defend his habitation against 
anyone who assails him in it, with the intent to kill him or to do him 
serious bodily harm. Marx therefore got his gun, determined not to 
be lynched, and stood on his rights, with the result that three young 
Virginians were killed, and that Marx was vindicated by a Virginia 
grand jury. About the same time an innocent man was lynched 
near Nashville, Tenn., in consequence of a similar aceusation, and 
at last accounts the public authorities were actively searching for the 
lynchers. - - - - A justice of the peace in Mississippi has decided 
that a negro’s head is a deadly weapon, the negro being what was known 
asa ‘ butter,’ and went by the classic name of ‘‘ Buttin’ Jim.’’ His 
habit was to butt vigorously with his head like a ram. He attempted 
to butt once too often and get killed for his pains, and the sapient jus- 
tice of the peace discharged the prisoner committing the homicide, on 
the ground that he did the act in defending himself against an assault 
with a deadly weapon. - - - - At a glass factory at Muncie, Ind., the 
workmen belonged to a trade union, and one of them violated a rule 
against working too much. They were at work by the piece, and the 
offending member, possessing it seems more skill than the others,turned 
out more work per day than the rules of the union allowed, and earned 
correspondingly a larger remuneration. For this offense they de- 
manded his discharge. This demand was refused by the employer, 
and thereupon the whole gang struck and quit work. Their object 
was to limit the output, and they succeeded in doing it. Meanwhile 
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the great monopolistic trusts are organized to limit the output in the 
particular commodities in which they deal. What is the differ- 
ence between a capitalistic trust and a labor trust? - - - - At 
the meeting of the Incorporated Law Society held at Oxford, 
England, in October last, oue of the members read a paper under 
the innocent title of ‘‘ The Larceny Act, 1901, as Affecting Solicitors!” 
- - - - The House of Lords in the more recent decision in Quinn 
v. Leatham, seems substantially to have knocked out its previous 
untenable decision in Allen v. Flood. [1898.] A.C. 1.---- 
Mr. Putnam, tiie Librarian of Congress, in his annual report, has 
advocated the plea of keeping the library open on Sundays. He 
estimates that the extra cost would not exceed $13,000. His views 
are sound. The more places of rational recreation we can have open 
on Sundays the less employment there will be for the saloons. 
- --- Hon. George M. Dallas, although a Democrat in_ poli- 
ties, was appointed by President Harrison, a Republican, to be a 
justice of the United States Circuit Court of Appeals, upon the 
creation of that court. Judge Dallas is the son of Trevanion B. 
Dallas, who was in his day one of the finest legal minds on the bench 
of the United States Court at Pittsburg. He is tie nephew of that 
George M. Dallas, who became Vice-President of the United States 
under Polk, and who filled during his distinguished career the otfices 
of Mayor of Philadelphia, United States Senator from Pennsylvania; 
Minister to Russia and Minister to Great Britain. An uncle of the 
subject of this sketch, A. J. Dallas, was a commodore in the navy of 
the United States, and his grandfather of the same name, Secretary of 
the Treasury under Madison, and a lawyer of whose ‘ Reports 
of Pennsylvania Cases’’ Lord Mansfield observed that they 
‘*did credit to the court, the bar and the reporter.’”? ---- The 
Canadian Law Review, published by the Canadian Law Review 
Company, of Toronto, is a new candidate for professional favor. 
Number two, which is now before us, is made up chiefly of a repiiut of 
selections from other legal publications. Among these we notice the 
able article on ‘‘ Estoppel by Assisted Misrepresentation’’ by John S. 
Ewart, Esq., K. C., of Winnipeg, published in the July--August, 1901, 
number of the American Law Review. Mr. Ewart, in his book on 
Estoppel, had the hardihood to look at the subject from a new stand- 
point, and to invent a new nomenclature to convey new ideas. He 
found that getting his new ideas into the heads of his professional 
brethren required a surgical operation, somewhat in the nature of tre- 
phining. In other words, he had to bore them in with an augur. 
They attacked him, and he came back at them. - - - - Our learned 
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friend, Judge Bradwell, of the Chicago Legal News, referring to the 
portrait of Daniel Webster in our last number, says: ‘‘ The frontis- 
piece is a good portrait of the great orator and statesman, Daniel 
Webster. No portrait can ever do justice to him. We saw him when 
we were a mere boy, and his powerful fiery glance appears as fresh in 
our mind’s eye as it did then. There was no man just like Daniel Web- 
ster.”’ - - - - ‘* What is your name?”’ said the lawyer to an ancient 
colored witness. ‘‘ George Washington, sah.’’ ‘‘ George Washing- 
ton;’’ repeated the attorney. ‘‘ It seems to me that I have beard 
that name before.’’ ‘*Speck you’ have has, sah; I’s been libin’ 
about heah a good many yurs.”’ - - - - An exceedingly important 
modification of the civil service rules relating to the post office has 
been communicated by Postmaster-General Smith to the Civil Service 
Commission requesting that the Commission dispense with that part 
of rule 13 which requires the applicant to hop on one foot for the dis- 
tance of twelve feet, so far as female applicants are concerned. - - - - 
According to ‘‘ Leg. Bib. N. S.,’’ ‘‘ there was an implacable warfare 
between F. and R. Judge Abbot told me that R. came into his 
office one morning wringing his hands in great glee, and 
said, ‘Great times in hell this morning, Judge! F. died 
last night.’’’ ---- ‘*Leg. Bib. N. S.’”’ also has this to say 
upon the question when head notes were first used: The ‘* Reports of 
Cases in the High Court of Parliament,’’ by Richard Colles (should 
this name be pronounced in one or two syllables?) were published in 
1789 as a supplementary or eighth volume to the Dublin seven-volume 
octave edition of Brown’s Parliamentary Cases. Bridgman (Legal 
Bibliography, p. 246) says that Mr. Tomlin, editor of the London 1803 
edition of Brown’s P. C., ‘‘ adopted the method used by Mr. Colles, 
of placing the substance of each case at its head; a practice since fol- 
lowed by John Prince Smith, Esq., ia his Reports, and which we hope, 
from its great utility, will become general.’’ Were head-notes first 
used by Colles? Syllabi in side-notes date back to the earliest printed 
year-books. - - - - Under the head of ‘‘Compiling at Full Speed”’ 
Leg. Bib. N.S. states as follows: The Arizona Revised Statutes of 
1887 (902 pages) were prepared in sixty-five days. The Statutory 
Commission, appointed under an act approved January 17, 1887, was 
required to report before March 4 of the same year, but was then al- 
lowed twenty days extra time for indexing the revision and preparing 
it for the press. Does not this beat the world’s record for statute- 
making? The foregoing is the striking commentary upon the manner 
in which our statute law is often made. The fellows that make stat- 
utes in that way at ‘‘ full speed,’’ and provide no adequate means of 
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executing them, are tlie very fellows that believe in governing every- 
body and everything by seif-executing statutes A justice 
of the peace named Martin, of Martinsburg, West Virginia — Martin 
of Martinsburg — has reprimanded, with much earnestness, certain 
giddy-headed girls for giggling in church. Parson Brown, in charge ofa 
Lutheran church out in the country, submitted tothe giggling of these 
unruly girls, until, like his sermons, the thing grew monotonous, and he 
he accordingly had them arrested and prosecuted. Some young men 
were arrested and prosecuted with them. The learned justice, being 
of opinion that the girls had been inveigled into giggling by the boys, 
dismissed the girls, on payment of costs; but the account does not 
say what he did with the boys Italy abolished capital pun- 
ishment, and numerous murders and other violent crimes have since 
been committed by escaped convicts. Colorado, ina moment of weak- 
ness and drivel, abolished capital punishment. A young negro ravished 
and then murdered a girl eleven years of age, and was taken out of 
the custody of the sheriff by a mob and burned at the stake, with 
the greatest deliberation. A number of members of the press were 
invited, and private telegraph wires were laid to the scene, and news- 
paper reporters were able to take snapshots of it with their kodaks. 
These have been engraved and dished up to the American people, 
east and west, for their delectation. A low-pated fellow from Ohio 
wrote a letter to Governor Thomas, of Colorado, in which he used 
the word ‘‘darn’’ instead of ‘‘damn,’’ and Governor Thomas was 
himself low-pated enough to reply to it. Public attention seemed to 
have entirely centered on the fact of the lynching of the criminal, 
and overlooked entirely the crime for which he was immolated. It 
is pretty safe to say that the ravishing of white girls by negroes will 
be less frequent in Colorado and elsewhere for some time to come. 


Cuitpren Wao Go To HELL ror Swearine FatseLy. — Judge Adams 


_ has been commenting severely at Limerick on the ridiculous method at 
present in operation of ascertaining children’s knowledge of the nature 
of an oath. He characterized as a ghastly farce the ceremony of ask- 
ing a child did he know what would happen to him if he told a lie, and 
of accepting as satisfactory the invariable reply, ‘‘ I would go to 
Hell.’’ ‘If these theological propositions were correct,’’ said his 
Honor, ‘‘ spacious though the underneath apartment might be, a new 
one would have to be erected for the benefit of the inhabitants of 
Limerick.’’ — Law Times (London). 
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Arrorney-GreneraL Knox. — An attempt was made by a body of 
well-meaning, but possibly misguided gentlemen, calling themselves the 
Anti-Trust League of the United States, to induce the American Senate 
to reject the nomination of Philander C. Knox as Attorney-General of 
the United States. The nomination, it will be remembered, had been 
made by President McKinley prior to his death, in succession to Mr. 
Griggs, who had resigned. The objection of these gentlemen to Mr. 
Knox appears to have been that he had been the attorney of trusts, and 
that, since he had entered upon the duties of his office, he had taken no 
steps to throttle the monopolistic trusts. Their indictment against him 
contained some 300 printed and typewritten pages. The minority 
party in the Senate succeeded in holding the nomination up for several 
days in order that these charges might be considered; but the Senate 
Committee on the Judiciary, to whom the document was referred, 
found in it no charge of a character sufficiently specific to warrant an 
investigation. Mr. Knox was accordingly confirmed. 


SuGGEsTIONS FoR AMENDING THE CHINESE Exciusion Act. — Hon. 
Marsha!l B. Woodworth, the United States Attorney for the Northern 


District of California, probably understands the workings of the 
Chinese Expulsion Act as well as any man who has had to deal with 
the subject. He has recommended the following amendments to the 
Act: — 


He proposes that the first section be amended so as to provide that 
all laws now existing shall be continued in force for ten years from and 
after the 5th day of May, 1902, except as hereinafter amended or 
modified. He proposes to amend section two, compelling reregistration 
within six months after the passage of the act of all Chinese in the 
United States, as it is generally admitted that many Chinese have 
entered the country unlawfully since the act of May 5, 1892. This 
amended section also provides that Chinese convicted of a felony after 
the passage of the act shal! be subject to deportation and certificate of 
residence canceled. The former law simply applied to Ciinese persons 
convicted of felonies before the passage of that act. The amendment 
would add this to section two: — 


And provided further, that any Chinese person who shall have been duly 
registered according to the provisions of this section, and who shall hereafter 
be convicted in any court of the States or Territories or of the United States, 
of a felony, shall also be subject to deportation and his certificate of resi- 
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dence canceled; but all such persons heretofore convicted, or hereafter con- 
victed in any court of the States or Territories or of the United States, of a 
felony, as aforesaid, shall be deported from the United States, as in this act 
provided, upon any appropriate proceeding now pending, or which may be 
hereafter instituted before a United States Judge or Commissioner. 


He suggests that section four should provide: — 


That any person who shall bring into or land in the United States, by vessel 
or otherwise, or who shall cause or procure to be brought into or landed in the 
United States, or who shall aid to bring into or land in the United States, or 
who shall attempt to bring into or land in the United States any Chinese person 
or person of Chinese descent not lawfully entitled to enter or be in the United 
States, or who shall attempt to bring into or Jand in the United States any 
Chinese person or person of Chinese descent pending the determination by the 
appropriate court or officer of the right of such person to enter or be in the 
United States, shall be punished by imprisonment for a term not exceeding five 


years, or by a fine not exceeding one thousand dollars, or by both such fine and 
imprisonment. 


Concerning this provision, Mr. Woodworth says: ‘‘ I have amended 
the provision so as to make it more comprehensive than the original 
and to include attempts to bring into or land in the United States. 

‘* Under the original law the courts have held that no person can be 
prosecuted for bringing or landing in the United States any Chinese 
person or person of Chinese descent, unless such landing were, in fact, 
acccmplished ; that is, that the Chinese person not entitled to enter the 
United States was actually landed and still remains in the United States ; 
in other words, no conviction can be had under the terms of tbe original 
statute unless the attempt to land was successful. 
comprehended an attempt in the statute.’’ 


I have, therefore, 


1 He- proposes that section 5 be amendel simply by adding: ‘‘ And 
shall zlso be deemed to include gamblers and prostiiu‘es.’’ 


Section 6 deals with the forging of certificates, and the amendments 


telate to those notorious defects which have in the past largely nullified 
attempts at prosecution. 


He suggests that section 7, relating to procedure, should be re-enacted 
and also amended by adding this clause :— 


And in the case of any Chinese person acquitted before a Commissioner of 
any United States court of the charge of being unlawfully in the United States, 
| the United States Attorney may, within ten days after such judgment of acquit- 

tal, appeal to the judge of the district court, aud, during the pendency of such 
appeal, the Chinese person so acquitted may be admitted to bail. 
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Concerning his suggestions amending section 7, Mr. Woodworth 
says :— 


‘¢‘ The reason for the enactment of this provision is that section 13 is 
one of the provisions of the act of September 13, 1888, which then de- 
pended upon the ratification of a treaty between the United States and 
the Empire of China, which treaty was never ratified. While the courts 
have held that such a provision as section 13 of the act of Septem- 
ber 13, 1888, did not depend upon the ratification of the treaty, and 
that the section became a law at the date of the approval of the act, 
still as the question is a close one it is deemed safer to re-enact the law. 

‘‘T have also amended the law by permitting the United States At- 
torney to appeal from the judgment of acquittal before a United States 
Commissioner. As the old law stood, an appeal was granted only to the 
Chinese person, and not to the Government.”’ 


Then, section 8 the District Attorney would amend so as to read :— 


That whosoever shall knowingly and willfully bring into the United States, or 
the Territories thereof, any person inveigled, or forcibly kidnaped in any other 
country, with intent to hold such person inveigled or kidnaped in confinement 
or to any involuntary service, and whoever shall knowingly and willfully sell, or 
cause to be sold, into any condition of involuntary servitude, any person whether 
of foreign birth, or born within the United States or the Territories thereof, for 
any term whatever, and every person who shall knowingly and willfully hold to 
involuntary service any person, whether of foreign birth, or born within the 
United States or the Territories thereof, shall be deemed guilty of a felony, and 
on conviction thereof be imprisoned for a term not exceeding five years and pay 
a fine not exceeding one thousand dollars. 


His suggestion is that section eight, relating to involuntary servi- 
tude, be amended so as to apply to those holding to involuntary service 
native-born citizens of the United States. There is no general law 
against slavery in the Revised Statutes other than that applying to 
negroes and mulattoes. 


‘** The present law,’’ says Mr. Woodworth, ‘‘ simply applies to persons 
of foreign birth. By amending the act as suggested much of the evil 
that now exists in the Chinese quarters in holding to involuntary servi- 
tude Chinese girls born within the United States would be done away 
with by prosecutions, which under the law as it stands at present can- 
not be done.”’ 


Mr. Woodworth suggests that section nine, as suggested, should 
provide that the Secretary of the Treasury should be authorized and 
empowered to make all needful rules and regulations relating to the 
transit of Chinese persons and persons of Chinese descent through or 
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across the territory of the United States in their journey to or from 
any foreign country; provided that such rules and regulations shall 
not be inconsistent with this or any existing law or treaty. 


Tue Late JosepH HasBrouck. — Many members of the legal pro- 
fession, especially on the Pacific coast, have a pleasant remembrance 
of this genial and cultivated gentleman. Joseph HasBrouck was the 
secretary, a director, and one of the three managers, of the law pub- 
lishing house called the ‘‘ Bancroft-Whitney Company.’’ He died at 
his residence, a quaint country place named by him ‘‘ Ho Ho,”’ after 
a Japanese bird, in Marin County, Cal., November 13th, 1901. His 
name indicates that he was of Dutch ancestry; there is a town of that 
name situated in that hive of industry, French Flanders, having a pop- 
ulation, if we recall it aright, of about 13,000. We believe that the 
etymology of the name assigns to it the meaning of Rabbit Creek. 

Mr. HasBrouck received a good business education and a training in 
the principles of honesty and uprightness. His impulses were benev- 
olent his manners refined, his companionship genial. In 1867 he went 
to California, and there fell in with the late Sumner Whitney, the pioneer 
law book-seller of San Francisco. There are lawyers yet at the San 
Francisco bar who remember Sumner Whitney at a time when he went 
around from office to office peddling law books. He did not begin the 
law~book business until he was fifty-six years old, after he had failed in 
the grocery business; and he began it in that humble way. Joining 
Mr. HasBrouck, the two founded the very important house of the 
Sumner-Whitney Company, which afterwards became consolidated with 
A. L. Bancroft & Company, under the name of ‘‘ The Bancroft-Whitney 
Company.’’ Tie Sumner-Whitney Company were publishers of the 
works of Abraham Clark Freeman, of John Proffat, of Robert Desty, 
of Charles T. Boone, of Edward P. Weeks, of Robert Y. Hayne, and 
others. Mr. HasBrouck was the inventor of that series of small law- 
books known as ‘‘ Pony Series,’’ sometimes called by us the ‘* Mosquito’ 
Fleet.”’ 

When the law publishing house of the Bancroft-Whitney Company 
was organized, Mr. HasBrouck became its secretary and the head of 
its editorial department. In this capacity he had charge of the edi- 
torial work of that great series, the American Decisions, in 100 volumes ; 
of the Amcrican State Reports, 80 volumes; of Rose’s Notes on the 
United States Reports, 13 volumes; of Thompson on Corporations, 7 
volumes; of Joyce on Insurance, 4 volumes; as well as of the Practi- 
tioners’ Series, otherwise called the ‘‘ Pony Series,’’ which has mounted 
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up to 87 volumes. He invested his surplus cash in the work of mak- 
ing a system of annotations of all the judicial reports published in the 
United States, —-a sort of concordance of citations. Out of this the 
Bancroft-Whitney Company have formed Rose’s Notes on the U. S. 
Reports, issued in 13 large volumes, and notes on California decisions, 
issued in 4 volumes. From a sketch of Mr. HasBrouck, issued by his 
business associates, we take the following: 


The domestic life of Mr. HasBrouck was ideal. He married, comparatively 
late in life, Miss Anginette Moyle, a young woman of congenial tastes, whom 
he had known long and well, and nothing could be more beautiful than their 
harmonious and sympathetic life. When they were well they enjoyed all that 
fond devotion could give. When failing health necessitated a long release from 
business they enjoyed travel and the varied resources and pleasures of new and 
strange scenes. When finally active participation in business was reluctantly 
given up, the tender care and gentle ministrations of his patient, loving wife, 
brought cheer, comfort and blessing to his last hours. 

Mr. HasBrouck was a lover of nature. He enjoyed mountains and streams, 
and the glorious forests of California. He was fond of camping, and those 
who enjoyed his hospitality in the camp he established twenty years ago on the 
‘toe’? of Tamalpais, as he playfully called it, can never forgetit. In 1882 he 
bought a wooded knoll at the entrance of Ross Valley and pitched a few tents 
fora summer camp. These tents gave place by degrees to a large group of log 
cabins, and ‘‘ Ho-Ho’”’ became one of the most picturesque spots in California. 
Here he spent most of the year, and enjoyed nothing more than entertaining 
his friends, whica he did in the most princely manner. He owned another place 
at the summit of Bolinas Ridge to which he retired now and then for seclusion, 
and its glorious outlook on sea and shore. 

Mr. HasBrouck had a fine artistic taste and was especially fond of music. 
Wherever he was he was surrounded by objects of beauty, of which he was an 
indefatigable collector. One of his “‘ Ho-Ho” cabins is filled with rare Japanese 
curios. For years the largest local importer would send for him to select from 
each fresh invoice before displaying his goods to the public. At one time he 
paid especial attention to rugs, at another, lamps were his mild hobby, and it 
was always hard for him not to buy an Indian basket. He was never a selfish 
collector, but with characteristic generosity shared his finds with his friends, of 
whom he always had many. 

Mr. HasBrouck was a man of domestic tastes and enjoyed his home life. He 
was appreciative of opportunities for social intercourse, but was never engrossed 
by society, or the companionship associated with club life. He was a member 
of the Bohemian Club and enjoyed it, but probably felt the greatest interestin 
the Chit Chat Club, a small organization of congenial friends meeting monthly 
for dinner, an essay and discussion. He joined the club early in 1871 and was 
always a faithful and enthusiastic member. Twice in its history he invited the 
twenty-five members to his home at “ Ho-Ho,” and the dinner and the delight- 
ful evening on each occasion are among the brightest club memories. When it 
came Mr. HasBrouck’s turn for an essay the club grew to expect some token of 
his overflowing good will. If he spoke of James Whitcomb Riley each member 
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would receive some one of his works in advance of the meeting. If he asked 
attention to some unknown Mexican author he would send to Mexico and pre- 
sent a copy of the book to each member. Such acts of kindness and generosity 
were not confined to his club associates. He was always doing something for 
somebody. Little kindly acts were his daily habit, and large deeds of gener- 
osity never failed when the occasion arose. He was absolutely unselfish, and 
seemed to have a passion for making other people comfortable and happy. He 
was a high-minded man, above all jealousy or envy. He was always kindly in 
his judgment and generous in thought as well as deed. He was the most mod- 
est of men, never placing a high valuation on what he did, or inviting praise for 
it. He was clean and upright in his life, loyal to his friends, and would have 
been just to his enemies had it been possible for him to have had any. He was 
gifted with great mental activity and tremendous energy. He worked hard ani 
accomplished much. He was more than just,—he was kind. He won the love 


of his fellow men, not by any seeking but simply by living his natural, unselfish, 
generous life. : 


Tue Late Georce A. Mapitt.—Hon. George A Madill, some- 
time judge of the Circuit Court of the city of St. Louis, died at 
his residence in St. Louis, on the 11th day of December, 1901, of 
heart failure. The career of this distinguished lawyer is best voiced 
in the proceedings of a meeting of the St. Louis Bar Association, held 
in commemoration of him, at which the following proceedings were 


had: — 


At a previous meeting Henry Hitchcock, G. A. Finkelnburg, Charles 
Nagel, Thomas E. Ralston, R. E. Rombauer, Isaac H. Lionberger, 
John F. Lee and Edward S. Robert were appointed a committee to 
draft resolutions commemorative of the deceased. Mr. Hitchcock, as 
chairman of this committee, read the memorial yesterday as follows : — 


The members of the St. Louis bar, sharing the general and profound 
sorrow at the death of one of the most eminent of their fellow-citizens, hold 
it most fitting that his professional brethren should pay their especial tribute 
to his worth in commemorating the rare gifts and sterling qualities which won 
for George A. Madill not only extraordinary distinction and success at the 


bar and on the bench, but the high respect and admiration of the community 
at large. 


Judge Madill was born on June 29, 1838, at the town of Wysox, on the 
upper Susquehanna river, in the county of Bradford, State of Pennsylvania, 
where his parents resided. He received his academic education at Williams- 
port, Pa., where he graduated at Dick seminary in 1858. He then entered the 
law school at Albany, N. Y., where he was graduated in May, 1859, and was 
admitted to the bar at Albany in that month. He returned to his home at 
Wysox, but in 1860 removed to Owego, Tioga County, N. Y., and entered upon 
_the practice «f law, being soon admitted to a partnership with one of the 
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jeadiug lawyers of that place, and continued in active practice there until 
1865. Desiring a larger sphere of action, he came to St. Louis, and after 
visiting the interior of Missouri determined to cast his lot in this city, where 
he was admitted to the bar on April 7, 1866. 

His professional career soon gave promise of the success and distinction 
that awaited him. His reputation for ability and professional skill, and espe- 
cially for unusual knowledge and grasp of legal principles, rapidly grew among 
his associates and competitors at the bar —at once the severest, the most im- 
partial and the surest test of the lawyer. How well he had met it became 
evident when, in 1870, a vacancy occurred on the circait bench. A conference 
of members of the bar of every shade of politica! opinion, gladly em»raciug the 
opportunity afforded by a special election to lift the judicial office from out 
the mire of partisan politics, selected his name from several before them and, 
without his previous knowledge, nominated him for the place on the sole 
ground of fitaess. He accepted the nomination with characteristic modesty 
and was elected without opposition. 

His term of office expiring in December, 1874, he deciined the renomination 
urged upon him at the gener! desire of the bar, and which would have insured 
his re-election. December 30, 1874, the day on which he occupied tie bench for 
the last time, was made memorable in the annals of the court by the formal pre- 
sentation to him, in courtroom N».2 (now Known as courtroom No. 6), immedi- 
ately before he adjourned court, in the presence of practically the entire St. 
Louis bar, of an address sigaed by nearly 309 members of that bar, the spirit 
and purpose of which will best appear from the following extract: — 


‘Knowing that you are about to retire from the position of circuit judge, 
which you have so long occupied, we are unwilling you shou'd leave the bench 
without an unqualified expression of our approval of your official career, which 
we now declare has been marked throughout bya d gnified modesty, unques- 
tioned impartiality, extensive learning and great ability; aud we further bear 
cheerful witness that you have discharged tue important, laborious and respon- 
sible duties of your high office in a manner beneficial to the jurisprudence of 
the State, with justice to all suitors, honor to your own head and heart, and 
with courtesy and kindness to your professional brothers. 

‘“‘Tt is our earnest desire that in your retirement from the bench you will 
carry with you, for all times, the kindliest remembrances of our regard and 


esteem, and with them our best wishes for your happiness and prosperity in the 
future.’ 


These were high encomiums to be bestowed by the St. Louis bar upona judge 
retiring from the bench, after five years’ service, at the age of 36; but they 
were both true and deserved, and Judge Madill, as lawyer and man, never fell 
short of them. 

Further evidence of the high professional standing he had attained was 
furnished by his appointment in 1869, at the request of the late Albert 
Todd, long regarded as one of the ablest real estate lawyers at this bar, and 
then professor of real property lawia the law department of Washington uni- 
versity, known as the St. Louis Law School, asassistunt professor. This posi- 
tion he held, dividing with Professor Todd the instruction in real property law, 
until the latter’s resignation, in 1871, when Judge Madili became a full profes- 
sor; and, except from 1878 to 1881, during which period it was divided between 
him and another professor, he had sole charge of that subject until his resigna- 
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tion in 1894. In 1885 the duties of his chair were enlarged by the addition of 
equity, and thereafter he served the law school as professor of equity and real 
property law, until 1894, when his resignation, most. reluctantly accepted, ter- 
minated twenty-five years of unbroken, faithful and laborious service as a mem- 
ber of the law faculty of the university. Besides these services, which can 
not be measured in terms of money, he gave to the university in November, 
1886, towards the endowment of the chair of equity and real property law, 
the sum of $20,000; and in September, 1887, an additional sum of $20,000 
towards the endowment of a chair of contracts and commercial law. 

Daring these twenty-five years Washington University conferred the de- 

gree of bachelor of laws upon 481 graduates of the law department, about 
150 of whom are now members of the St. Louis bar. Not one of them but 
will gladly bear witness, with a gratitude earnest in proportion to his own 
diligence in profiting by them, to the fidelity, the accuracy, the breadth and 
the high moral tone of the instruction given by Judge Madill. To a thorough 
knowledge alike of the English common law concerning real property, with 
its ancient rules, its artificial conceptions and technical distinctions concern- 
ing estates in land, modified in many important particulars by statute in this 
country, and the benign principles aud maxims of equity in their widest 
application to the infinitely varied controversies which grow out of our mod- 
ern civilization, he added a sympathetic understanding of the students’ 
needs, a thoroughness of preparation for each day’s work and a singular 
clearness of exposition and illustration, which gave exceptional value and 
interest to his lectures, rendered still more attractive by his kindly and patient 
demeanor. Neither the laborious duties of the bench, nor the exacting demands 
of his subsequent practice, were ever permitted to interfere with the punctual 
fulfillment of his obligations at the law school. 

Returning to the bar in January, 1875, his reputation and his practice stead- 
ily increased until, twenty years later, he retired from the active ranks of the 
profession. During that period his advice and services were sought by repre- 
sentatives of the largest business and corporate interests, attracted not only by 
his professional ability, his spotless integrity, and his winning personal traits, 
but also by the rare business sagacity which crowned his own ventures with 
remarkable prosperity and success. A list of the causes in which he appeared 
would include many of the most important cotemporary controversies in our 
State and Federal courts. And few counsel have so completely won, or so 
well deserved, the implicit confidence and warm personal regard of their 
clients. 


In 1874 he became a member of the Bar Association of St. Louis, and in 1876 — 


was elected a vice-president. 

From 1885 he was a director of Washington University, and in 1889 took 
part in organizing the Board of Trustees of the Missouri Botanical Garden, as 
one of the trustees named in the will of Henry Shaw. In both of these noble 
charities he was deeply interested, and to both he rendered, during the remain- 
der of his life, constant and highly valued service. He was also one of the 
charter member of the Commercial Club of St. Louis, and its president in 1895. 

He served at various times as director in many important business corpora- 
tions, but never accepted one the duties of which he could not actively fulfill. 
At the time of his death he was president of the Union Trust Company, and a 
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director in the Wiggins Ferry Company, the Laclede Gas Light Company, the 
St. Louis and San Francisco Railroad Company, and a director and chairman of 
the finance committee of the Louisiana Purchase Exposition Company, 

At different times while at the bar, he was associated in practice with the 
following gentlemen: Heury Lasar, Enos Clarke, John N. Krum, Chester H. 
Krum and Thomas E. Ralston; and in 1884 he joined in forming the law partner- 
ship of Hitchcock, Madill & Finkelnburg, which expired by limitation in 1890. 
After that date, Judge Madill practiced alone, until, in January, 1894, he 
accepted the position of president of the Union Trust Company of St. Louis — 
a position of great trust and responsibility, which, for the remainder of his life, 
he filled with the highest acceptance and success, and for whose characteristic 
duties involving the administration of a great variety of important trusts, he 
was exceptionally fitted both by his natural gifts and his professional ability 
and training. Their touching and affectionate tribute to his official and per- 
sonal worth attest the regard in which he was held by his associates in that 
company. 


Such is a brief and imperfect sketch of the career of him whose loss we 
deeply lament. 

As a judge, he was learned, impartial, fearless, administering with acute and 
discriminating judgment and with dignified courtesy, the laws with whose 
spirit and purpose he was deeply imbued. 

As an instructor in the law he was thoroughly equipped for his duties, skill- 
ful and most lucid in imparting his knowledge, and to his pupils at once a 
sympathizing friend and an inspiring example. 

As a practitioner he was highly accomplished in every branch of the forensic 
art; learned, wise and prudent in counsel; skillful and ingenious in pleading; a 
master in the difficult art of cross-examination; resourceful and prompt to 
meet what my Lord Coke calls “ the occasion sudden, the practice dangerous ;”’ 
before a jury most persuasive, and before the court most convincing, in neither 
case by any artifice of the rhetorician, but by force of honest conviction and 
clear and powerful statement, never stooping to disengenuous methods or for- 
getting his own high obligations as an officer of the court. 

As a citizen his conspicuous ability commanded universal admiration, his 
integrity and public spirit universal esteem; and for those who enjoyed his 
more intimate companionship, the simplicity and refinement of his nature 
added to that general tribute the most implicit trust and affection. 

Almost thirty years ago the members of this bar, of all ranks and aces, gladly 
bore witness to the auspicious beginning and the bigh promise of his early 
career. A generation has almost passed, and that career has ended. Again the 
bar of St. Louis has met to bear witness to his exalted worth, the full fruition 
of that early promise. They cannot more fitly or more reverently commemo- 
rate his life’s history than in those words of simple but sublime eulogy, those 


gracious words that fell from lips divine, ‘‘ Well done, thou good and faithful 
servant.”’ 


In moving the adoption of the resolution Judge Rombauer paid a 
beautiful tribute to the memory of Judge Madill. He said: ‘*He 
came here thirty-five years ago, distressingly poor without friends or 
connections. He died a few days ago, rich in worldly goods, but in- 
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finitely richer in the love and esteem of his fellow-men.’’ Judge Rom. 
bater broke down and had to retire from the room. 

Smith P. Galt, Esq., the next speaker, said: ‘‘It is no detraction 
from those here to say that Judge Madill was the leader of the St, 
Louis bar.”’ 

Frederick N. Judson, Esq., delivered a touching eulogy, and George 
M. Block, Esq., the last speaker, in conclusion of his tribute, said that 
in his six years’ stay in Judge Madill’s office he had never heard him 
utter a single word that might not have been spoken with propriety 
at any time or in any place. The resolutions were adopted, and it 
was ordered that copies be sent to the widow and son and to the 
city courts and to the State Supreme Court. ‘ 

Hon. Amos M. Thayer, United States Circuit Judge, presided. 


Yue Late Davin McApam. —Justice David McAdam, of the Su- 
preme Court of the State of New York, died at a sanitarium in New 
York City, on the 21st day of December, from the effects of an opera- 
tion for a cancer upon his tongue. According to a sketch of him 
which appeared in the New York Sun, he was born in New York in 
1838, and he began to earn his own living at the age of ten years as 
an errand boy in the law office of P. F. Marbury. His education was 
obtained from the public schools and in this office. At 21 he was 
admitted to the bar and he became a successful practitioner. During 
tue war he advised needy persons from patriotic motives, without charge. 
He was first elected a Judge of the old Marine Court, and was twice 
re-elected, and was chosen Chief Judge of that court. In 1890 he 
went to the Superior Court, and became a member of the Supreme 
bench when that court was merged with the Supreme Court. 

Ona the bench he was noted for his habit of going directly at a case, 
frequently in divorce actions brushing the witnesses and testimony 
aside and having the principals brought before him for direct conversa- 
tion. His expositions of the law were concise and often eulivened by 


bright sayings or applications, interjected in his personal and peculiar — 


vein. He was an orator and lectured on ‘*George Washington," 
Lincoln and Grant,’’ Legal Chestnuts,’’ ‘* Lawyers, Wise and 
Otherwise,’’ and ‘‘ Robert Burns.”’ 

He was a jolly member of the Thirteen Club, and got a lively set 
of resolutions from that club when he became a grandfather. He 
wrote, besides ‘‘ Landlord and Tenant,’’ ‘‘ Marine Court Practice,’’ 
Terms of Court,’’ ‘‘ McAdam on the Stillwell Act’’ and ‘‘ McAdam 
on Names.’’ He was one of the original stockholders of the Law Insti- 
tute Library in the Post Office building. 
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From the New York Sun, in which we find the foregoing sketch, we 
also take the following : — 


Throughout his life Justice McAdam had been known as a hard worker and 
a thorough one, and these characteristics marked him to the end. Last June 
the trouble with his tongue began to manifest itself, but although he was not 
assigned to duty for the months of July and August, he sat through both 
months in Special Term for other judges. Early in December he sat in the 
Appellate Division. A little more than two weeks ago the doctors told him 
that the operation must be performed forthwith and asked him to submit to it 
at once. He refused, saying that he had duties to the public which must be 
performed first. He then set about his tasks, and, completing all the cases 
before him, handed in his last decision on Friday a week ago. At the same time 
he put all his personal affairs in order, flaishing up everything that was pending, 
and then he declared himself ready for the operation, going under the oper- 
ators’ knif: on the third day following the completion of his last legal decision. 

Justice McAdam had been on the bench since 1871, and had not missed a 
single day of duty, or once been late for the opening of court. Nor did he once 
fail to finish up the work of one term of court before the opening of a new 
term. This thoroughness led him, when at last he made up his mind to un- 
dergo the operation, to pay for the operation and for his room at the sanitarium 
even before he went under the knife. His mother died a year ago this month 
at the age of 91, and the Justice then bought a plot and provided for a monu- 
ment for himself in the cemetery at Tarrytown. The only thing left unfinished 
at the end of his career at the age of 63 is a work upon the law of negligence 
as applied to the relations of landlords and tenants, a supplementary work, in 
a measure, to the Justice’s well-known “‘ Landlord and Tenant,” which, origi- 
nally published in 1875, has recently been issued in a third edition and has 
become a text-book. 


Tue Scutey Court or Inquiry. — No question of military or naval 
law, except that of obeying orders, telling the-truth, and fighting 
courageously, appears to have been involved in the recent Schley Court 
of Inquiry. We shall therefore merely make a record of the ‘ opin- 
ions’ of the members of the court. It will be recalled that, under 
the sting of long and protracted public criticism, Rear-Admiral Schley 
finally demanded of the Navy Department a court of inquiry. The 
Department accommodated him with such a court, consisting of Admiral 
Dewey and two Rear-Admirals, with the Judge Advocate General of 
the Navy as Judge Advocate of the court. The evidence was long, 
tedious, and in many points contradictory. The fiadings of fact filled 
two orthree newspaper columns, and, except to those directly interested 
in naval affairs, are somewhat tedious and musty. It may perlaps 
be said of it that it will rank as a curiosity in naval annals, in that it 
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is probably the only example in naval history of a commander of a 
victorious fleet in a naval battle, in which the enemy was absolutely 
annihilated, being obliged to call for a court of inquiry to vindicate his 
conduct from adverse criticism and aspersion. The only record 
which we shall make of this regrettable matter is to subjoin the fol- 
lowing “ opinion’’ of the court, and then the separate ‘ opinion” 
of Admiral Dewey. 


“ OPINION ’? [OF THE COURT]. 


Commodore Schley, in command of the Flying Squadron, should have pro- 
ceeded with utmost dispatch off Cienfuegos and should have maintained a close 
blockade of that port. 

He should have endeavored on May 23, at Cienfuegos, to obtain information 
regarding the Spanish squadron by communicating with the insurgents at the 
place designated in the memorandum delivered to him at 8:15a. m. of that date. 

He should have proceeded from Cienfuegos to Santiago de Cuba with all 
dispatch, and should have disposed his vessels with a view of intercepting the 
enemy in any attempt to pass the Flying Squadron. 

He should not have delayed the squadron for the Eagle. 

He should not have made the retrograde turn westward with his squadron, 

He should have promptly obeyed the Navy Department’s order of May 25. 

He should have endeavored to capture or destroy the Spanish vessels at 
anchor near the entrance of Santiago harbor on May 29 and 30. 

He did not do his utmost with the force under his command to capture or 
destroy the Colon and other vessels of the enemy which he attacked on May 31. 

By commencing the engagement on July 3 with the port battery and turning 
the Brooklyn around with port helm, Commodore Schley caused her to lose 
distance and position with the Spanish vessels, especially with the Viscaya 
and Colon. 

The turn of the Brooklyn to starboard was made to avoid getting her into 
dangerous proximity to the Spanish vessels. The turn was made toward the 
Texas and caused that vessel to stop and to back her engines to avoid pos- 
sible collision, 

Admiral Schley did injustice to Lieutenant-Commander A. C. Hodgson in 
publishing only a portion of the correspondence which passed between them. 

Commodore Schley’s conduct in connection with the events of the Santiago 


campaign prior to June 1, 1898, was characterized by vacillation, dilatoriness 


and lack of enterprise. 

His official reports regarding the coal supply and the coaling facilities of the 
Flying Squadron were inaccurate and misleading. 

His conduct during the battle of July 3 was self-possessed, and he encour- 
aged, in his own person, his subordinates, officers and men, to fight cour- 
ageously. 

GEORGE DEWEY, 
Admiral, U. S. N., President. 


Sam C. LEMLy, 
Judge Advocate General, U. S. N., Judge Advocate. 
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ADMIRAL DEWEY’S OPINION. 


In the opinion of the undersigned the passage from Key West to Cienfuegos 
was made by the Flying Squadron with all possible dispatch, Commodore 
Schley having in view the importance of arriving off Cienfuegos with as much 
coal as possible in the ships’ bunkers. 

The blockade of Cienfuegos was effective. 

Commodore Schley, in permitting the steamer Adula to enter the port of 
Cienfuegos, expected to obtain information concerning the Spanish squadron 
from her when she came out. 


The passage from Cienfuegos to a point about twenty-two miles south of 
Santiago was made with as much dispatch as was possible while keeping the 
squadron @ unit. 


The blockade of Santiago was effective. 

Commodore Schley was the senior officer of our squadron off Santiago when 
the Spanish squadron attempted to escape on the morning of July 3, 1898. He 
was in absolute command and is entitled to the credit due to such commanding 
officer for the glorious victory which resulted in the total destruction of the 
Spanish ships. GrorGE Dewey, 

Admiral, U. 8. N. 


Sam C. LEMLY, 
Judge Advocate General, U. 8. N., Judge Advocate. 


RECOMMENDATION. 


In view of the length of time which bas elapsed since the occurrence of the 
events of the Santiago campaign, the court recommends no further proceedings 
be had in the premises. GrEorGE DEwEy, 


Admiral, U. S. N., President. 


Sam C. LEMLy, 
Judge Advocate General, U. 8. N., Judge Advocate. 


The only question of law which this peculiar ‘‘ opinion ’’ has invoked 
relates to the value of the separate opinion of Admiral Dewey. It 
seems that, as a matter of formal propriety, he was obliged to authen- 
ticate with his signature, in connection with the signature of the Judge 
Advocate, the opinion of the majority of the court, it being, of course, 
the opinion of the court itself; and that his separate opinion is in the 
nature of the dissenting opinion of a single judge. That at least would 
seem to be the inference obvious to the mind of a lawyer. 

Another question of law — this time of military law— grew out of 
this affair: Lieutenant-General Miles, the Commander of the Army, in 
8 hotel in Cincinnati, was indiscreet enough to allow himself to be in- 
terviewed by a newspaper correspondent, and to express a want of 
sympathy with the manner in which Admiral Schley had been hounded 
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and persecuted, and also a concurrence in the conclusion of Admiral 
Dewey. For this the President and Secretary of War jumped upon 
him, demanding an explanation, which he gave. Thereupon, the 
Secretary of War wrote to him, in substance, that his explanation was 
unsatisfactory; and the Secretary then, by direction of the President, 
administered to him a severe censure. The question of law involved in 
a matter of this kind is, whether it is competent for the President to 
censure an officer of the army without causing him first to be tried by 
court-martial and convicted of some offense against military law. We 
are of opinion that this point of law is well taken. 


Text or THE Istam1an Canat Treaty. — As our learned readers 
may wish to have at hand, for convenient reference, the text of the 
Isthmian Canal Treaty, known as the Hay-Pauncefote Treaty, which 
abrogates the Clayton-Bulwer Treaty, we give it, as it was given out 
to the press by the Senate prior to its ratifivation : — 


The United States of America and his Majesty Edward the VII. of the United 
Kingdom of Great Britain and Ireland and of the British Dominions beyond 
the Seas, King, and Emperor of India, being desirous to facilitate the construc- 
tion of a ship canal to connect the Atlantic and Pacific oceans, by whatever 
route may be considered expedient, and to that end to remove any objection 
which may arise out of the convention of the 19th of April, 1850, commonly 
called the Clayton-Bulwer Treaty, to the construction of such canal under the 
auspices of the Government of the United States without impairing the ‘‘ gen- 
eral principle ’’ of neutralization established in Article VIII. of that conven- 
tion, have for that purpose appointed as their plenipotentiaries: 


The President of the United States, John Hay, Secretary of State of the 
United States of America; and his Majesty Edward the VII. of the United 
Kingdom of Great Britain and Ireland and of the British Dominions beyond 
the Seas, King, and Emperor of India, the Right Hon. Lord Pauncefote, G. C.B., 


G. C. M. G., his Majesty’s Ambassador Extraordinary and Plenipotentiary 
to the United States: 


Who, having communicated to each other their full powers, which were found. 


to be in due and proper form, have agreed upon the following articles: — 


Articie I. The high contracting parties agree that the present treaty shall 
supersede the aforementioned convention of the 19th of April, 1850. 

Article II. It is agreed that the canal may be constructed under the auspices 
of the Government of the United States, either directly at its own cost, or by 
gift or loan of money to individuais or corporations, or through subscription 
to or purchase of stock or shares, and that, subject to the provision of the 
present treaty, that the said Government shall have and enjoy all the rights 
incident to such construction, as well as the exclusive right of providing for 
the regulation and management of the canal. 

Article III, The United States adopts as the basis of the neutralization of 
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such ship canal, the following rules, substantially as embodied in the conven- 
tion of Constantivople, signed the 28th of October, 1888, for the free a 
tion of the Suez Canal, that is to say: — 


1. The canal shall be free and open to the vessels of commerce and of war 
of all nations observing these rules, on terms of entire equality, so that there 
shall be no discrimination against any such nation or its citizens or subjects in 
respect of the conditions or charges of traffic or otherwise. Such conditions 
and charges of traffic shall be just and equitable. 

2. The canal shall never be blockaded, nor shall any right of war be exer- 
cised nor any act of hostility be committed within it. The United States, how- 
ever, shall be at liberty to maintain such military police along the canal as may 
be necessary to protect it against lawlessness and disorder. 

8. Vessels of war of a belligerent shall not revictual nor take any stores 
in the canal, except so far as may be strictly necessary; and the transit of such 
vessels through the canal shall be effected with the least possible delay in ac. 
cordance with the regulations in force, and with only such intermission as may 
result from the necessities of the service. Prizes'shall be in all respects sub- 
ject to the same rules as vessels of war of the belligerents. 

4. No belligerent shall embark or disembark troops, munitions of war, or 
warlike materials used in the canal except in case of accidental hinderance of 
the transit, and in such case the transit shall be resumed with all possible 
dispatch. 

5. The provisions of this article shall apply to waters adjacent to the canal, 
within three marine miles of either end. Vessels of war of a belligerent shall 
not remain in such waters longer than twenty-four hours at any one time, ex- 
cept in case of distress, and in such cases shall depart as soon as possible; but 
a vessel of war of one belligerent shall not depart within twenty-four hours 
from the departure of a vessel of the other belligerent. 

6. The plant, establishments, buildings, and all works necessary to the con- 
struction, maintenance and operation of the canal, shall be deemed to be parts 
thereof for the purpose of this treaty, and in time of war, as in time of peace, 
shall enjoy complete immunity from attack or injury by belligerents, and from 
acts calculated to impair their usefulness as part of the canal. 


Article IV. It is agreed that no change of territorial sovereignty or of in- 
ternational relations of the country or countries traversed by the before-men- 
tioned canal shall affect the general principle of neutralization or the obligation 
of the high contracting parties under the present treaty. 

Article V. The present treaty shall be ratified by the President of the United 
States by and with the advice and consent of the Senate thereof, and by his 
Britannic Majesty; and the ratifications shall be exchanged at Washington or 
at London at the earliest possible time within six months from the date 
hereof. 


In faith whereof the respective plenipotentiaries have signed this treaty and 
hereunto affixed their seals. 

Done in duplicate at Washington the 18th day of November, in the year of 
our Lord, one thousand nine hundred and one. 


Joun Hay. (Seal.) 
PAUNCEFOTE. (Seal.) 
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I GATHER THEM IN. 


DEDICATED TO THE PERSON WHO SIGNS HIMSELF “I. AM ITT.”’ 
(Sing to the tune of ‘‘ The Old Sexton.’’) 


Nigh to a wreck that was newly made 

The Shyster stood where the dead were laid; 
No sense of horror was felt by him, 

Tho’ the eyes of others with tears were dim. 
A litigious lawyer man was he, 

And his face was aflame with ghoulish glee 
As these words came through his lips so thin: 
I gather them in —I gather them in. 


They are gathered in for their final rest, 

And to get these cases I do my best, 

I rush to their homes ere the bodies are cold 
‘And tell their families, I can get them gold. 
No champertous lawyer will you find in me, 
Tho’ I pay all costs where needs must be, 
And heedless of what their neglect has been 
I gather them in —I gather them in. 


I gather them in and I never care 

How the railroads rage or the lawyers swear. 
As my fees rest on a contingency 

My proof must suit the exigency; 

But the thing which causes my heart to break 
Is when the Judge from the jury cases take; 
But despite this trouble I sometimes win, 

So I gather them in —I gather them in. 


I gather them in, divorcees fair, 
Relieve their trouble, distress and care, 
And if my charges they cannot pay, 
Their husbands will, when they come my way; 
For the court will order them so to do, 
Or punish for contempt for refusal to; 
And in this way I get the tin, 
So I gather them in—I gather them in. 
— Philadelphia Item. 


Amenpine THE Bankruptcy Act. — In an editorial, evidently writ- 
ten by a lawyer, the New York Herald says: — 


By decision of the United States Supreme Court last summer in the case of 
Carson, Pierie, Scott & Co., of Chicago, it is held that moneys received on 
current account in part payment for goods constitute “‘ property’ within the 
meaning of the act, and, as the firm in question did not surrender the sums 
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thus received, it was debarred from sharing in the assets of the bankrupt’s 
estate. Business men were shocked by this ruling. They argued that a pay- 
ment thus received in the regular course of trade would naturally be made the 
basis of fresh credits; that in ignorance of a client’s impending failure within 
four months a house would send him goods representing in point of fact the 
partial payment received, and that it would be unjust to make the creditor in 
such a case surrender to the bankrupt’s estate not only the goods delivered, 
but the money that was practically received for them. 


Tue DirFicuLty oF ADMINISTERING JUSTICE IN Hawamn. — A learned 
correspondent has sent us a clipping from a newspaper published in 
Honolulu, from which we extract the following: — 


Last Tuesday the case of Wa Fook, fined by Judge Hapaiin the sum of $150 
for having che fa tickets in his possession, was heard by Judge Little on 
appeal. The case, which consumed three days in the district court, was long- 
winded in the circuit court. The difficulty of carrying on the trial of a case in 
several languages was forcibly illustrated. In the examination of witnesses 
the question would be asked in English to an Hawaiian interpreter, the 
Hawaiian would pass it to a Chinese interpreter, who would propound the 
question to the witness in the tongue of Confucias. The answer would come 
back through the same system of relays, reaching the ears of the court and the 
court stenographer in choice English. 


A Mopern Ivystance or ‘‘ Crowner’s Quest Law’’—Ho.tpine a 
CoroneR’s INQUEST OvER A PeRUvIAN Mommy. — The following curious 
item has been going the rounds of the press: — 


British Crowner’s law has asserted its rights by holding a formal inquest 
over @ mummy that was being transported over the North Western Railroad to 
be shipped to Belgium. The technical evidence and the verdict rendered were 
as follows: ‘‘ Dr. Oliver, divisional surgeon, stated that it was not possible to 
say the probable period of death beyond that it must have occurred many 
years ago. From his examination of the body and from inquiries he had 
made, he had formed the opinion that the mummy was that of a body from 
Peru or some other part of South America. The system of burial among 
certain tribes there, consists of placing the body after death in a squatting 
position, and of fixing it in that position to a stake or tree and allowing it to 
be exposed to the sun fora certain time. By these means the body becomes 
dried or mummified, after which it is conveyed to a sand or other cave and 
there deposited. The jury returned the following verdict: ‘ That the woman 
was found dead at the railway goods station, Sun street, on April 15, and did 
die on some date unknown in some foreign country, probably South America, 
from some cause unknown. No proofs of a violent death are found, and the 
body has been dried and buried in some foreign manner, probably sun dried 
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and cave buried; and the jurors are satisfied that this body does not show any 


recent crime in this country, and that the deceased was unknown and about 
25 years of age.’”’ 


PostaL Cnecks. — We cordially approve the following, which we 
take from Case and Comment: — 


The inconvenience experienced in sending fifty cents or a dollar, or any 
other small sum of money, by mail, is a reproach to our postal service. For 
such a small remittance the cost of bank exchange is often practically prohib- 
itory, while the time and trouble of a trip to the post office to get a postal order 
may amount to more than the whole remittance. The necessary expense and 
bother of making such a remittance greatly restrict the number of small busi- 
ness transactions which'would otherwise be carried on through the mails. This 
causes loss to the postal revenues and greater loss to the people. 


It is impossible for an active commercial people to get along with- 
out some ready means of remitting small amounts without having to 
go to the delay and expense of sending to the post office for a postal 
order, which in many cases involves a loss of time of much greater 
value than the profits of the transaction. 


Tue Late Simon Sterne. — This distinguished lawyer died recently 
in New York City, from a stroke of apoplexy. Mr. Sterne was born in 
Philadelphia on July 23, 1839. He was graduated from the law school 
of the University of Pennsylvania in 1860, and admitted to the bar of 
his native city in the same year. He made a specialty of railroad and 
constitutional law, and studied and lectured on economic questions. 
His practice grew rapidly and he soon had among his clients a number 
of important corporations and mercantile houses. 

Mr. Sterne was editor of the Commercial Advertiser during the years 
1863 and 1864, and the year following published the Social Science 
Review. He was secretary of the Committee of Seventy in the fight 
against the Tweed ring, and took a prominent part in the legislative 
reforms of that period. He was a member of the New York Board of 
Trade and Transportaticn, and drafted the law creating the Board of 
Railroad Commissioners in that State. He also helped to remodel the 
bill which is the basis of the powers of the present Interstate Com- 
merce Commission. 

Mr. Sterne served as a commissioner to recommend plans for better- 
ing government in the cities of New York in 1875, and in 1896 went to 
Europe at the request of President Cleveland to report on the relation 
of the governments of Western Europe to railroads. 
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His published works include ‘‘ Representative Government and Per- 
sonal Representation,’”’ ‘‘ Constitutional History ’’ and ‘‘ Political De- 
velopment of the United States,” and articles on ‘‘ Administration of 
American Cities,’ ‘‘ Legislation,’’ ‘‘ Monopolies,’’ ‘‘ Railways,’’ 
“‘ Cyclopoedia of Political Science and United States History.’’ 


Circuit Jupce Francis E. Baker. — President Roosevelt appointed 
Francis E. Baker, of Indiana, to be a Circuit Judge of the United 
States, to fill the place made vacant by the death of Mr. Circuit Judge 
Woop. At the time of his appointment, Judge Baker was a Justice of 
the Supreme Court of Indiana. He was born in 1860, and it may there- 
fore be predicted that a long and useful, if not a distinguished career 
on the Federal bench, lies before him. Oddly enough, his father, Hon. 
John H. Baker, is Judge of the District Court of the United States 
for the District of Indiana; and the son will consequently, unless he 
“recuses himself,’’ be obliged to sit asa judge hearing appeals from 
the decisions of his father. 


Lecat Status or OnE Wuo AssavLts THE PRESIDENT. — Some of 
our legal contemporaries have been troubling themselves over this 
question, with the result of coming to the common conclusion that such 
a person is, in the eye of the law, and unfortunately for the state of the 
law, — guilty of a common crime only, and punishable under the law 
of the State within which the crime wes committed for an infraction of 
the State law, and not punishable under any existing statute of the 
United States for the infraction of the Federal law. For instance, 
when Czolgosz killed the President of the United States, within the 
State of New York, he was guilty of an offense agairst the peace and 
dignity of the State of New York merely, and was not guilty of any 
offense against the United States. In raking for precedents by which 
to determine the question involved in this case, some of our contem- 
poraries have referred to Ex parte Neagle.1 That case merely decided 
that, because Neagle killed Terry in defending the life of a Justice of 
the Supreme Court of the United States, he could not be tried for any 
crime by a court of the State of California within which the act was 
committed. The decision was illogical and untenable. It was a ‘‘ dog- 
in-the-manger ’’ decision. Neagle could not be tried in the State court 
because the act which he did was done in the necessary defense of the 


1 135 U. S. 1. 
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life of a Federal judge. He could not be tried in a Federal court, for 
the purpose of ascertaining whether or not the act which he did was 
criminal or innocent, because there was no Federal statute conferring 
such a jurisdiction upon a Federal court. He therefore could not be 
tried at all; but it was left to the Supreme Court of the United States, 
exercising the office of a jury as well as that of a judge, to determine 
the whole question of guilt or innocence. If Czolgosz had been killed 
by one of the detectives who were employed to watch over the safety 
of the President, the analogy of Neagle’s case would have been 
‘scarcely any closer; for then, upon the authority of the Neagle case, 
he would not have been guilty of any offense against the laws of the 
State of New York, and could not have been tried for any offense in 
any court of that State; and, there being no Federal statute authoriz- 
ing his trial by a Federal court, it would have resulted, as in the case 
of Neagle, that no court would have possessed the power to ascertain 
whether his act were criminal or innocent. 


INDEPENDENCE IN MAkING JupiciaL — Considerable 
opposition to the appointment of Judge Francis E. Baker, then 4 
justice of the Supreme Court of Indiana, to the office of Circuit Judge 


of the United States, for the District of Indiana, was developed on the 
part of the labor unions, chiefly because the father of Judge Francis 
E. Baker, as United States District Judge, sitting in the Circuit Court 
of the United States for the District of Indiana, had used the writ of in- 
junction vigorously against striking labor organizations at Hammond, 
which is in the State of Indiana, near the city of Chicago, which is 
across the line in the State of Illinois. President Roosevelt, with his 
usual independence and good sense, went over the question with great 
care, and, upon making the appointment, is reported to have said: — 


Places on the bench, like places in the army, are not political. They are for 
life on good behavior, and must necessarily be made with reference to the 
special fitness of the candidate. The responsibility is upon the appointing 
power, and a mistake cannot readily be corrected, and the appointing power 
must bear the blame of it. 

I intend to listen carefully to what Senators and representatives say about 
candidates for the bench and for the army, but in making the appointments for 
such positions where great responsibility and life tenure are involved, I shall 
make the appointments without regard to political influence. 

In the Indiana case, after going over the whole situation, I was led to 
believe that Judge Baker was the best equipped man for the position of circuit 
judge; and I ordered his papers made out without any reference to the ques- 
tion of whether he was or was not indorsed by either one or both or neither of 
the Senators from Indiana. 
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Damace Suits To Muottipry. — Eighty-one 

rsons were killed by street cars in St. Louis in the year ending 
October 1, 1901. What security would the public have against an in- 
crease of these accidents, due largely to carelessness, if it were not 
for the damage lawyer and the common jury? ‘To what extent could 
the overworked office of a State attorney be charged with the labor of 
conducting criminal prosecutions such as would make railway employés 
careful and such as would adequately conserve the public safety? 
Within qualified limits the damage lawyer is a public benefactor, and 
the ‘‘ambulance chaser ’’ and the contingent fee are not without their 
public uses. Champerty (campum partire) is not altogether bad when 
the public gets a portion of the campus, or something drained there- 
from. 


Assurp Mistakes 1x Statutes. — According to the Law Times 
(London), Mr. Jennings thus writes : — 


A good instance was cited by Lord Stanhope in the House of Lords in 1816. 
A statute enacted the punishment of fourteen years’ transportation for a par- 
ticular offense, and upon conviction one half thereof should go to the king and 
one half to the informer. Mr. Serjeant Robinson, in his Reminiscences of 
Bench and Bar, alludes to the celebrated instance of the statute for the rebuild- 
ing of Chelmsford gaol. An early clause prescribed that prisoners should be 
confined in the old gaol until the new one was built, but at the last moment a 
section was added to the effect that the new prison should be constructed out 
of materials of the old one; and so the bill passed for the time without the 
detection of the glaring inconsistency. 


The American Lawyer says that the Kentucky legislature evidently 
does not believe in the *‘ didn’t know it was loaded’’ excuse, as it 
passed an act some time ago which read as follows: ‘‘ It shall be un- 
lawful for any person to fire or discharge at random any deadly weapon, 
whether said weapon be loaded or unloaded.”’ 


In the old days the legislature of the Territory of Nebraska passed 
an act reading somewhat as follows: ‘‘ Whoever shall allow any stall- 
ion, jack, bull, boar or ram, to run at large, shall be fined not exceed- 
ing ten dollars, and shall be taken up and castrated.”’ 


An act is said to have been introduced into the Nebraska legisla- 
ture forbidding — 


The firing of any pistol, revolver, shot-gun, rifle, or any firearms whatso- 
ever, On any public road or highway, or within sixty yards of such public road 
or highway, except to destroy some wild, ferocious or dangerous beast, or an 
officer in the discharge of his duty. 


1 See Jennings’ Anecdotal History of the British Parliament, pp. 636-6387. 
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Anarcuy 1s, WHat Metuops it Porsurs. — A special corre, 
spondent of the New York Herald, writing from Buffalo soon after th 
assassination of President McKinley, says what follows below. It tend 
to show what anarchy really is, how cruel, treacherous, revengeful, up. 
scrupulous and unjust; and it clearly indicates that society must devig 
new measures to thwart it and to punish it. 


Czolgosz carried with him the creed of the anarchist society to which he 
belongs and a pamphlet detailing advice for successful assassination issued by 
an organization whose avowed purpose is murder. These have been found by 
the police and are printed in full below. They comprise two of the most crue. 
documents ever issued by civilized beings. In full detail and with marvelous 
cunning such recruits as Czolgosz were initiated thus into the mysteries of the 
order and the successful accomplishment of its ends. A manual purports to 
give some instruction for assassins. It is constructed in so cunning a manner 
that a man like Czolgosz must surely have been impelled with a desire to follow 
out its directions. This manual is the work of the Free Society, of which the 
anarchists now under arrest in Chicago are said to comprise many of the mem 
bers of the !Executive Committee. It is the most sensational proof of the 
existence of a plot yet discovered. 


A copy of it is as follows: — 


‘« We hereby bind ourselves together to advocate and work for the destruc- 
tion of the existing social order, with its laws and institutions, and the common 
division of property. We hold it to be self-evident that the government, the 
law, the schools, the churches and the press are in the pay and under the 
control of the capitalists, and will never consent to the laborers’ demands unless 
compelled by force. 

“We maintain that all property owned by corporations and individuals 
should be destroyed, aud all capital which has been produced by labor should 
be transferred into common property, for it is only when capital is made com- 
mon and indivisible that all can be made to partake fully and freely of the fruits 
of common activity. Only by the impossibility of acquiring individual capital 
can every one be compelled to work who claims a right to live. As in former 
times no privilege in the class ever relinquished its tyranny. No more can we 
take it for granted that the capitalists of the present day will forego their 
privileges and their authority without compulsion. 


“IT Ig THEREFORE SELF-EVIDENT THAT THE FIGHT OF THE PROLETARIAT 
AGAINST THE UPPER AND THE MIDDLE CLASSES MUST BE OF A VIOLENT 
CHARACTER, AND THAT MERE WaGE CONFLICTS CAN NEVER LEAD TO THE 
GOAL. 


‘* We show by numerous illustrations that all attempts which have been made 
in the past to do away with existing monstrous social systems through peacefal 
means — for example, the ballot box — have been utterly useless and will be so 
in the future. We know, therefore, that the ruling class will not voluntarily 
relinquish the prerogatives and will make no concessions to us. 
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Tue Doctrine oF Force. 


«(QNDER ALL THESE CIRCUMSTANCES THERE IS ONLY ONE REMEDY LEFT — 
FORCE. 


“Our platform is simple, and divided as follows: — 

«1 —Destruction of existing class domination through inexorable revolu- 
tion and international activity. 

« —The building of a free society on communistic organizations or pro- 
ductions. 

«“3 — Free exchange of equivalent products through the productive organi- 
zation, Without jobbing and profit-making. 

«4 —Organization of the educational system upon non-religious lines and 
on an equal basis for both sexes. 

“ § —Equal rights for all without distinction of sex or race. 

“§—The regulation of public affairs through agreements between the inde- 
pendent communes and confederacies.” 


Leon Czolgosz now asserts that he belongs to the International Arbeiter 
Zeitung Association, which is divided into eighty groups of anarchists. It is 
ruled by a central committee, located in Chicago, of which the members are 
said to be Abraham Isaak, Michael Rose, Alfred Schneider, Henry Trevaglio 
and Morris Fox. 

Indirectly, the Free Society is connected with the Arbeiter Zeitung Associa- 
tion. The Free Society has issued large quantities of printed material, a key 
to which is now in the possession of the police of Buffalo and Chicago. 
Physical force is the doctrine that is atall timestaught. Opposition to society 
as it now exists is the watchword. Special stress is laid upon success. 

Among the belongings of Czolgosz was found a manual of instructions for 
the successful execution of anarchical assassinations by knife or bullet, to- 
gether with complete details or plans, and a method of supplying the assassin 
with funds. Rules for his conduct under all circumstances are supplied. The 
words “ murder” and * assassination ’’ are not used, but for them is substituted 
“event”? and action.’’ 


How To Be An Assassin. 
The manual contains the following: — 


“There will be three periods in any event. (1) The period of preparation 
for the action. (2) The moment of the action itself. (3) The portion of time 
which follows the deed. 

“Tt is easily comprehensible to everybody that the danger of discovery is 
the greater the more numerous the number of people or the group which con- 
templates the deed. When a deed is decided upon let a comrade be selected, 
in the usual way, who does not live at the place of ‘ action.’ 

“ Whoever is selected and wiliing to execute the deed must put the question 
to himself and answer it to the satisfaction of his comrades as well as his 
own, whether he is able or not to carry out the action by himself. If he gives 
perfect assurance of sufficient mental control and resolution to perform the 
deed singly, let him absolutely initiate no one in the matter, and let him ‘act’ 
alone. But if that is not the case, let him look with the greatest care for just 
48 many fellows as he must absolutely have — no more, no less. 
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** Let there be no discussion of the deed in groups, for useless debates de- 
velop and the danger of discovery is enhanced. Let the comrade or comrades 
observe perfect silence. If there is any talk, then the thing is at once hung 
upon a great bell, and it would soon reach the ears of ‘ the men who hear the 
grass grow aud the fleas cough.’ ‘ Does the selected man possess head as well 
as heart?’ ‘ Has the formation of the plan been perfected?’ ‘Is the manner 
of execution clearly understood?’ These answered in the affirmative, then let 
‘action ’ follow with the greatest possible swiftness. 

** Let there be no delay, for now you move within the scope of the greatest 
danger, for you may be detected; you may have committed treason or conspir- 
acy, and may be apprehended before you have an opportunity of reaping the 
precious fruit of your design, so let us repeat, when these points are settled, 
STRIKE WITHOUT DELAY. 


Porson AND SUCCESS. 


“As to ‘ action,’ as to the scene of action, select personally that point of 
vantage which seems to absolutely insure success, even though some comrade 
must necessarily sacrifice himself. ~ 

‘Success! Success! Success! must be the constant watchword, for there 
is nothing like the success of an action to inspire an impulse for a new deed. 
Too great care, therefore, cannot be exercised in the matter of selecting the 
scene of action. If a sacrifice is necessary, let the comrade remember that his 
death is a martyrdom to the cause and His MEMORY WILL BE CHERISHED ASA 
Patriot. Life at its best, is fleeting and full of mystery. What comrade 
would hesitate to give away his breath for such a glorious moment? But val- 
iant comrades must not sacrifice themselves needlessly, recklessly or foolishly, 
so it is imperative that all deeds should be done singly whenever practicable, 
or, if not, by as few a number as possible. 


** OWING TO THE FAILURE OF A NUMBER OF ‘ ACTIONS ’ THE IDEA IS HERE- 
BY SUGGESTED OF POISONED WEAPONS INTENDED TO BE USED FOR ASSAULT; 
THE BEST SUGGESTED IS CURARI FOR IT IS ABSOLUTELY FaTaL, WHETHER 
ADMINISTERED THROUGH THE AGENCY OF A KNiFE OR A BULLET. IT Is, How- 
EVER, VERY HIGH PRICED, VERDIGRIS IS QUITE EFFECTIVE AND INEXPENSIVE. 
ALL POISONS MUST BE PREPARED IMMEDIATELY BEFORE USING OR THEY LOSE 
THEIR EFFECTIVENESS AND BECOME INNOCUOUS. 


“Should a comrade desire to address an associate in writing, use a fictitous 
address, which should be frequently changed. 

** Never mention the true name ofa confederate, let alone write it. 

“Never make a communication of a fact which is not necessary for your 
associate to know. 

* Cipher letters or messages are not desirable. Cipher is a suspicious 
method of communication, and is very liable to detection. There are several 
kinds of invisible inks (recipes are here given) which can be read. when held 
before a bright light. But these are so common that the police know them, 
and generally apply all known tests to any suspicious looking blank paper. 
When communications are written in invisible ink, use the margin of a com- 
plete newspaper, which may not arouse suspicion. If a communication of 
any kind is received, destroy it at once completely by fire. 
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«Never retain anything which may lead to detection of any kind. This rule 
applies especially to any enterprise directed against representatives of ob- 
noxious institutions or legislative officials. 

«A deed should never be talked about, but silently pursued. 

“ Avoid the society of all suspected persons, remembering that those who 
are not with you are against you. 

“ After a deed is designed, make no new friends. 


Apvice AFTER ARREST. 


‘In the event of arrest, self-composure in arrest is absolutely essential. 

*‘ Only when arrest can be successfully resisted, should there be any attempt 
at it made. 

“Tf the authorities who arrest you are of small mental calibre, and are 
in the dark, acting merely upon suspicion, submit quietly. 

“In an examination by a judge admit nothing except what you know that 
the authorities can positively prove against you, always having in mind your 
alibi or whatever defense is proposed. 

“When all means of defense are exhausted, then let the prisoner defend his 
deed from the view point of true anarchy and convert the defendant’s seat 
into a speaker’s stand. 

‘‘ Keep up hope as long as possible, but when you are irredeemably lost 
use your respite for the propagation of your principles and meet your pun- 
ishment, whether death or imprisonment, with the unfaltering calmness of a 
patriot. 

‘Funds will be furnished. Permanent, public groups of comrades will be 
formed from time to time. There are many now in existence to serve as a 
cover for the active workers in the cause. These permanent groups are the 
sources from which the necessary pecuniary means are drawn for the con- 
tinuance of our pledged, inexorable activity. 

“ Comrades engaged in action will be liberally supplied with funds for all 
occasions. From these permanent groups active, tested men will be recruited 
for the cause, as excellent opportunity is afforded to study the devotion and 
stability of members herein.” 


ASSAULTS ON THE JUDICIARY IN THE LeGisLaTuRE.—In the British 
House of Commons, on July 30, James John O’Shee, Irish Nationalist 
member for West Waterford and Honorary Secretary of the Irish Land 
and Labor Association, was suspended for referring to ‘‘ blackguardly 
conduct of Irish judges.’’ 

The trouble was caused by Mr. A. J. Balfour’s refusal to grant 
facilities for the discussion of the conduct of Lord O’Brien, Lord 
Chief Justice of Ireland. Mr. O’Shee then asked: ‘‘ How long must 
this judicial blackguardism be tolerated? ’’ 

The speaker asked Mr. O’Shee to withdraw the words. There were 
shouts from the Irish branches of ‘* Don’t! ’’ ‘‘ Police !”’ 
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Mr. O’Shee hesitated for a moment and then refused. The speaker 
then named him and Mr. Balfour moved his suspension. This was car- 
ried by 258 to 50. 


Mr. O'’Shee withdrew, saying, ‘‘My remarks were perfectly 
justifiable.’’ 


PowER OF THE LEGISLATURE TO ProuiBit AN EmpLoYMENT Is 
not A Nursance.— The writer of ‘‘ Notes of Legal Events’’ in the 
New York Sun, thus describes an important decision rendered by Mr. 


Justice Andrews, of the Supreme Court of New York, sitting in special 
term: — 


The act of the last legislature which was designed to destroy the business 
of treating garbage by steam on Barren ‘Island in Jamacia Bay has been pro- 
nounced unconstitutional by Mr. Justice Audrews of the Supreme Court, sit- 
ting at Special Term in this department. In 1896 and 1897, the municipal 
authorities made a contract with the New York Sanitary Utilization Company 
providing for the collection of garbage in New York and Brooklyn and its de- 
struction by treating it with steam in tanks at high pressure. The contract 
was awarded upon condition that the corporation should secure property on 
Barren Island for the erection and maintenance of the requisite plant, this 
ocation having been selected as best fitted for the purpose by Col. George E. 
Waripg, who was then superintendent of the Street Cleaning Department. It 
appears that this plant is now being operated without creating a nuisance or 
being in any wise injurious to the health or prejudicial to the comfort of the 
community, and entirely.to the satisfaction of the Commissioner of Street 
Cleaning, the Board of Health of the city of New York and the State Board of 
Health. The statute of 1900 prohibits the carrying on or continuance of the 
business in the borough of Brooklyn, but, as Judge Andrews points out, im. 
pliedly permits it to be carried on in any of the other boroughs of the Greater 
New York. This he holds to be an arbitrary and unreasonable exercise of the 
police power. He likens the objectionable statute to a law whici should pro- 
hibit the manufacture of locomotives in Brooklyn, although locomotive works 


were shown to be harmless in their effect upon the locality in which they were 
situated. 
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ConsTITUTIONAL Law: PassaGE or Laws— Provision Tuat Acts 
SHatt Have Bout One Sussect Wuicu Be Expressep in Its 
TirLe — APPLICATION TO THE ENACTMENT OF A Cope Revision — Pos- 
LICATION IN CasE oF StatuToRY Revision — Lewis v. Dunne (CAt.), 
66 Pac. Rep. 478.—The recent decision in this case places a strict 
construction upon that part of the State Constitution relating to the title 
and subject-matter of laws enacted by the legislature of California. If 
the reasoning of the majority of the court which considered the case is 
to be made a criterion for the courts of other States in whose constitu- 
tions similar provisions exist, then it may be truly said that the 
pendulum of judicial construction on constitutional questions has swung 
back to the point where the nefarious ‘‘ Yazoo Act ’’ first gave it an im- 
petus.! The public character of the question involved in the California 
case seems to render it worthy of areview. The case arose on an original 
petition for a mandamus, which was presented to the defendant, Frank 
H. Dunne, Judge of the Superior Court for the city and county of San 
Francisco. An alternative writ was issued, and upon answer and argu- 
ment of counsel, this case was submitted, together with several others 
involving the same questions, to the Supreme Court sitting in banc. 
The decision was handed down October 10, 1901. We are informed 
that a motion for rehearing is pending at the time of this writing. 
Whether or not the writ should remain absolute, depended upon the 
constitutionality of a certain act of the legislature approved March 8, 
1901. It was contended that the statute, entitled ‘‘ An Act to Revise 
the Code of Civil Procedure of the State of California by amending 
Certain Sections, Repealing Others and Adding Certain New Sections,’’ 
was in violation of the following parts of Section 24, Article 6 of the 
Constitution of the State: ‘* Every act shall embrace but one subject, 
which subject shall be expressed in its title.”’” * * * ‘No law 
shall be reviséd or amended by reference toits title; but in such case, 
the act revised or section amended, shall be published at length as 
revised or amended.’’ 


1 Ga. Act of Jany. 17, 1795. See Mayor v. State, 4 Ga. 38; Howell v. State 
71 Ga. 227. 
VOL. XXXVI. : 9 
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The act of March 8, 1901, was the result of the labors of a commis- 
sion appointed under an act passed at a previous session of the legis. 
lature, consisting of Hon. A. C. Freeman and two other eminent 
members of the California bar. It covered one hundred and fifty pages 
of the published statutes of 1901; amended over four hundred sections; 
repealed nearly one hundred sections, and changed a number of other 
sections of the Code of Civil Procedure of that State. The act further 
contained this clause: ‘‘ Certain title and chapter headings of the said 
Code of Civil Procedure are hereby inserted, changed and amended, 
as hereinafter provided,’’ followed by several pages of insertions, 
changes and amendments. Of such headings the court, speaking 
through McFarland, J., said: — 

‘¢Tf this is not a revision, then it would be difficult to state what 
would constitute a revision;’’ and, after referring to the prior legis- 
lation which led to the enactment of the statute complained of, con- 
-cludes as follows: ‘‘ In view of all these considerations, we are forced 
to the conclusion that the act is a-revision, and void for want of re- 
enactment and publication at large of the revised law.’’ 

The opinion then considers the question as to whether the title of the 
act was broad enough in its terms to include the subject-matter treated 
of in its various sections and subdivisions. On this branch of the case 
Beatty, C. J., dissented. The majority opinion, delivered by McFar- 
land, J., says :— 

‘*We cannot agree with the contention of some of respondent’s 
counsel — apparently to some extent countenanced by a few authori- 
ties —that the provision of the Constitution in question can be entirely 
avoided by the simple device of putting into the title of an act, words 
which denote a subject broad enough to cover everything. Under that 


view, the title, ‘An Act conceining the laws of the State ’ would be 


good; and the Convention and people who framed and adopted the 
Constitution would be convicted of the folly of elaborately construct- 
ing a grave constitutional limitation of legislative power upon a most 
important subject, which the legislature could at once circumvent by — 
a mere verbal trick. The word ‘subject’ is used in the Constitution 
in its ordinary sense, and when it says that an act shall embrace but 
‘one subject’ it necessarily implies — what everybody knows — that 
there are numerous subjects of legislation; and declares that only one 
of these subjects shall be embraced in any one act. Ali subjects can-— 
not be conjured into one subject by the mere magic of a word in a 
title.”’ 

The opinion further lays particular stress upon another provision, 
which, with two exceptions, namely, Washington and North Dakota, 


co 
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is peculiar to the Constitution of the State of California: ! ‘‘ The pro- | 
visions of this Constitution are mandatory and prohibitory, unless, by 
express words, they are declared otherwise.’’ 

Thus, it appears that the framers of the Constitution of California 
were wise in their day and generation, and not only said what they 
meant, but meant what they said. 

The brief of Amici Curiae, consisting of Hons. A. C. Freeman, 
George J. Dennis and W. C. Van Fleet, who composed the Code Com- 
mission, also a ‘‘ Reply Bricf,”’ and ** Petition for Rehearing,’’ have been 
considered by the writer, and seem to present an array of authorities, 
and a very phalenx of argument against the decision as rendered ; also, 
a ‘‘ Petition for Reheaiing,”’ signed by sixty-two members of the Cali- 
fornia bar, ‘‘ who were not connected in with any of the Code cases 
before the court, but who were influenced solely by reason of their gen- 
eral interest in the law.’’ 

From these briefs and petitions it appears that the decision, if not re- 
versed or modified, will play sad havoc with the civil practice in that 
State; for they point out that over one hundred and fifty sections of the 
very ‘‘ Code of Civil Procedure’’ which the act of 1901 did not attempt 
to revise or amend bad been passed under substantially the same con- 
ditions; many of which had been contested and their constitutionality 
upbeld on the authority of People v. Parvin,? a case which had stood 
through fifty volumes of the California Reports. They also argued 
strongly on the grounds ab inconvenienti, showing that the ‘‘ publication 
at length ’’ and the re-enactment of every act which it might be found 
necessary to amend or revise, would incur great and unnecessary ex- 
pense to the State, and be a source of almost endless legislation. But 
the court, in considering this phrase of the question, says: ‘‘ Com- 
plaint is made that the rule, as above stated, would put the legislature 
to great inconvenience when it desired to make a great many amend- 
ments or indulge in a great deal of legislation, at one session or at one 
time. That consideration could not, under any circumstances, destroy 
a constitutional provision. But — without impugning the wisdom of any 
provision of the act before us—it is quite apparent that the very purpose 
of the constitutional provision in question, is to prevent the evils which 
might come from hasty, inconsiderate or wholesale legislation. Statutes 
which cannot be enacted in the manner prescribed by the Constitution 
should not be attempted. A scarcity of statutory laws, and want of 
facility for passing them, are not among the evils of the times.’’ 

We think it is too early to venture an intelligent judgment upon the 


1 Section 22, Article I. 274 Cal. 549. 
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decision which we have here attempted to review. While we deplore 
the conditions which seem to confront our brethren of the California 
bar, it is a condition which calls to mind, ‘‘ The burden of Dumah”’ ; 
‘** He calleth to me out of Seir, Watchman, what of the night?’’ And 
bids them be of good cheer; for ‘‘ the watchman said, the morning 
cometh, also the night. If ye will inquire, inquire ye; return, come.”’ 

If the effect of Lewis v. Dunne shall be to put a curb on the practice 
of mutilating well-established codes and systems of cognate laws in 
our several States, at the instance of every new condition or supposed 
inconvenience which may arise, and the scattering of code provisions 
throughout the vast conglomeration of revisions, amendments and 
additions, as has heretofore prevailed to an extent which tries the 
patience of both bench and bar, who shall say that the majority 
decision is not one to be commended rather than condemned? 
We have not attempted to consider or review the vast collection of 
authorities and cases cited in the decision, nor in the briefs of counsel, 
except that, as a matter of interest to the profession, we have, in the 
marginal note, amplified a few of the leading cases relied upon by 
counsel for respondent and cited by title in the ‘‘ Brief of Amici 
Curiae’’ and ‘‘ Petitions for Rehearing ;’’ and have attempted to show, 
briefly, the nature of the action on which the question arose, the act 
criticised and the constitutional provision which such act was claimed 
to violate. 

There is an elaborate discussion of this question, together with a 
large collection of cases and authorities cited in Central &c. R. Co. v. 
State. In this case the State, through its Attorney-General, sought 
to impose a penalty upon a railroad corporation for its failure to comply 
with an order issued by the State Railroad Commissioners, requiring 
the erection and maintenance of a suitable depot building at a particular 
town. The title of the act, namely, ‘‘ An act to make of force the code 
of laws under the direction and by the authority of the General 
Assembly,’’ did not, it was claimed, express what was contained in 
the body of the act, and purported to amend a prior act, and thereby 
added to the body of such prior act, matter different from that ex- 
pressed in the title thereof; and was therefore in violation of paragraph 
17 of section 3 of the Georgia Constitution, which provides: ‘* No law 
or section of the code shall be amended or repealed by mere reference 
to its title, or the number of the section of the code, but the amending 
or repealing act shall distinctly describe the law to be amended or 
repealed, as well as the alteration to be made.’’ The case arose on 


1 104 Ga. 831, decided in 1898. 
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demurrer to the bill, stating several other grounds, on one of which the 
demurrer was sustained ; but the constitutionality of the act complained 
of was upheld. 

State v. McCracken! was also cited. Section 17 of the Constitution 
of Texas provides: ‘‘ Every law enacted by the legislature shall 
embrace but one object, and that shall be expressed in its caption.’ 
In this case the defendant was indicted for seriously threatening to 
take the life of another person. An exception was sustained to a 
motion to set aside the indictment, on the ground of a mistake in the 
title of the act of October 18, 1871, — ‘* An Act to adopt and establish 
a Penal Code for the State of Texas,’’ which was amendatory to an act 
having the same title, approved August 26, 1856. There was only one 
‘* Penal Code,”’ that of 1856. The misprint, 1871, was clearly appar- 
ent, and it was held that the defendant was not taken by surprise, and 
that the amendatory act of October 18, 1871, was not affected thereby. 

The question was considered in Wheeler v. State.2 Wheeler was in- 
dicted for keeping a faro table; the case was called, and defendant’s 
counsel moved the court to quash the indictment, because the act of 
February 20, 1854, by its caption, purported to amend a section of the 
‘* Penal Laws,’’ whereas the section amended was a part of the ‘‘ Penal 
Code.’’ It was held that the term ‘‘ Penal Luws ’’ and the term ‘‘ Penal 
Code ’’ meant the same thing, and that the variance was not such as 
came within the constitutional prohibition. 

‘*The Code of 1881,’ enacted by the legislature of Washington, 
took away five months of the limitation of the time to apply for a 
modification of a judgment rendered ten months prior to the pas- 
sage of the amendment. On this question the case of Marston v. 
Hunds* came before the court. ‘The title was held to be sufficient, 
and the body of laws embraced thereby valid and binding notwith- 
standing the constitutional restriction that ‘‘ no bill shall embrace 
more than one subject and that shall be expressed in its title.’’ 4 

In Woodruff v. Baldwin,® action was brought by the plaintiff upon 
a note and mortgage executed by the wife of defendant as trustee for 
her husband, who was a convict in the State penitentiary. The de- 
fendant demurred, and the trial court sustained the demurrer, on the 
ground that Art. 17 of ‘‘The Code of Criminal Procedure,’’ under 
which the note and mortgage had been executed, which prescribed 
the method by which a trustee for the estate of a convict should be ap- 
pointed, and which defined the duties of such trustee, was nota part of 


1 42 Tex. 384. 4 Art. 2, Sec. 19. 
223 Ga. 10. 5 23 Kan. 491. 
3 Wash. 267. 
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the criminal procedure of the State, and was hence enacted in viola- 
tion of the Constitution.! It was held that this provision of the Code 
of Criminal Procedure did not violate the Constitution. 

Mathis v. State,? was also referred to. This was an indictment for 
murder against the plaintiff in error. A conviction was had, but the 
verdict contained also a recommendation for mercy. The accused ob- 
tained a writ of error, and assigned as a ground for reversal, that the 
‘* Revised Statutes ’’ allowed only ten peremptory challenges, whereas, 
under the statute in force at the time of the revision, twenty peremp - 
tory challenges were permitted; that the commissioners appointed to 
revise the statutes made radical changes in respect to ‘‘ Criminal Pro- 
cedure,’’ in violation of Sec. 32, Art. ILI. Const. of 1885, which 
provided that ‘‘ the repeal or amendment of any criminal statute shall 
not affect the prosecution or punishment of any crime committed before 
such repeal or punishment.’’ The court held that this related to the 
punishment and not to the procedure. 

Fleischman v. Walker.® This case raises the same question as was 
presented in Young v. Stearns,‘ which was a suit in chancery involving 
a freehold. An appeal was taken on a motion to dismiss for want of 
jurisdiction. ‘* The Practice Act,’’ > as amended in 1877, had the fol- 
lowing title: ‘*An Act to amend an Act, entitled ‘ An Act in regard 
to practice in courts of record.’’’ It was held that sections 67 and 88 
of the act, passed in 1877, which assumed to increase the jurisdiction 
of the Appellate Court and restrict the jurisdiction of the Supreme 
Court was not in violation of section 13 of article 4 of the Constitution, 
which provides, that ‘‘ no act hereafter passed shall embrace more than 
one subject and that shall be expressed in the title.’’ 

In Heller v. People,® which came before the court upon an appeal 
from an order denying a motion for a new trial to a convict (embezzle- 
ment), the ground of objection being that the act of 1881, entitled 
‘* An Act toamend chapter 24 of the General Laws of the State of Col- 
orado, Entitled ‘ Criminal Code,’ ’’ violated the constitutional provision 
of article 5, section 21, ‘‘ no bill except general appropriation bills, 
shall be passed, containing more than one subject which shall be 
clearly expressed in its title.’’ The judgment of the lower court was 
affirmed. 


The case of Tribune Co. v. Barnes,” which presented one phase of 


1 Sec. 16, Art. 2. ; 6 2 Colo. App. 459; s. c. 81 Pac. 
2 $1 Fla. 291. Rep. 778. 

3 91 Il. 318, 17N. D. 591; s.c. 75 N. W. Rep. 
491 Ill. 221, 904, 
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the question, arose in a mandamus proceeding to require a Board of 
County Commissioners to award a certain contract for county printing. 
‘The Revised Code,’’! provided that ‘‘such printing should be 
done in the State, and, if practicable, within the county ordering 
the same.’’ This section was embraced within ‘‘ The Political Code’’ 
of the State. It was held that, while such code embraces many pro- 
visions, it is, as an entirety, a complete system of the cognate law of 
the State, and that the subject was sufficiently expressed in the title, 
and that the act was not repugnant to the constitutional restriction either 
of section 8, article 1, of the Federal Constitution, regulating commerce 
between the States, or of section 61, article 1, of the State Constitution, 
that ‘‘no bill shall embrace more than one subject, which shall be ex- 
pressed in its title.’’ 

In an early Texas case, Murphy v. Menard,’ the plaintiff, as admin- 
istrator de bonis non, sought to set aside the final decree of the Probate 
Court settling the accounts of a former administrator, and charging 
maladministration and the squandering of the property and effects of 
the intestate. The proceeding was conducted under article 1230 of 
‘‘Hartley’s Digest,’’ passed in 1848, entitled ‘‘ an act to regulate pro- 
ceedings in the County Court pertaining to estates of deceased per- 
sons; ’’ whereas the estate had been administered in the Probate Court. 
The article objected to also provided for a revision in the District Court 
of the settlement of the accounts of executors and administrators. 
Section 24 of the Texas Constitution contained the provision that 
‘‘Every law enacted by the legislature shall embrace but one subject 
and that shall be expressed in the title.’’ The defendant had de- 
murred to the plaintiff’s petition, the demurrer was sustained, in both 
the trial and appellate courts, on the ground that the proceeding could 
have been brought only by a creditor, legatee or distributee. But the 
court held that the relief sought by the plaintiff was within the juris- 
diction of the District Court, as prescribed in the article objected to, 
and that the constitutional provision had not been violated because the 
title of the act of 1848 did not fully express the whole subject covered 
by the act. 

The case of State v. Brassfield,® was prosecuted from a judgment 
rendered on a verdict convicting the defendant of the crime of 
seduction. It was held that the definition of crimes and the procedure 
against persons committing them were properly embraced in one act, 
and that chapter 24 of Revised Statutes, 1879, having as its title 
‘* Crimes and Criminal Procedure,’’ was not obnoxious to section 28 


1 Sec. 1807. 2 11 Tex. 673. 3 81 Mo. 151. 
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of article 4, Missouri Constitution, 1875, prescribing that ‘‘ the sub- 
ject of each bill shall be clearly expressed in its title, and no bill shall 
contain more than one subject.’’ 

The case of Porter v. Thompson,! came before the court under an ac- 
tion charging the City Council of Dubuque with failure to levy a special 
tax to pay a judgment in the plaintiff’s favor. In tbis action the plain- 
tiff succeeded, but a motion for a new trial was sustained, whereupon the 
plaintiff appealed. The Iowa ‘‘ Code of Civil Practice,’’ contained a sub- 
division entitled ‘‘ Executions,’’ and it was contended that the provisions 
specified under that subdivision did not relate either to civil practice or to 
executions, and were therefore in conflict with section 29 of article 3 of 
the Constitution of that State. It was held that the variance com- 
plained of did not conflict with the constitutional provision which said 
that ‘‘every law shall eembrace but one subject, which shall be ex- 
pressed in the title.’’ 

The question was considered by the Supreme Court of Minnesota in 
the case of Johnson v. Harrison.2 There it arose on a demurrer to a 
complaint filed by the surviving sister of an interstate, whose real 
property the Probate Court had assigned wholly to the surviving hus- 
band. Chapter 46 of Laws of 1889, entitled ‘‘ An Act to Establish a 
Probate Code ’’ contained 21 chapters and 326 sections, and modified 
a prior statute,? under which the plaintiff would have been entitled 
to a distributive share of the intestate’s property, she having died 
without leaving a father, brother, child or issue of any deceased 
child. The court held that the ‘‘ Act to Establish a Probate Code”’ 
did not violate section 27 of article 4 of the Minnesota Constitution, 
which provides that ‘‘ no law shall embrace more than one subject, 
which shall be expressed in the title.’’ 

In People v. Dudley * the defendant resisted a summary proceeding 
to dispossess him from leased premises, on the ground that the justice 
of an inferior court in the city of New York, who had issued the order, 
had no jurisdiction except in cases where the premises involved were 
located in his district, as provided in the statute creating such inferior 
court. This statute, however, had been amended by Chapter 741 of 
the Laws of 1870, entitled ‘‘ An Act to Amend the Code of Civil 
Procedure,’’ which gave such justices jurisdiction throughout the 
entire city. It was held that the subject expressed in the title of the 
Act of 1870 fairly embraced the jurisdiction and practice of all the 
courts of the State, and was not repugnant to section 16 of article 3 
of the New York Constitution, which provided that ‘‘ no private or local 


1 22 Iowa, 391. 8 Chap. 46, Gen. Stat. 1878. 
2 47 Minn. 575. 4 58N. Y. 828. 
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pill which may be passed by the legislature shall embrace more than one 
subject, and that shall be expressed in the title.”’ ; 

Ex parte Thomas,} arose on habeas corpus proceedings with respect 
to a prisoner who had been convicted of grand larceny. The juris- 
diction of the Circuit Court was challenged on the ground that the 
code entitled ‘‘ An Act to Adopt a Code of Laws for the State of Ala- 
bama,’”’ was inconsistent with certain sections of the Criminal Code. 
It was held that the prisoner was rightfully in the custody of the hirer 
of county convicts, and that, if there be a contrariety, repugnancy, or 
inconsistency in the body or system of State laws, it is the duty of the 
court so to construe them as to render them harmonious, when possible ; 
or, if it be not possible, to declare which shall prevail; and further, that 
the inconsistencies complained of were not within the letter or spirit of 
the constitutional provision,? providing that no law ‘‘ shall be revised, 
amended, or the provisions thereof extended or conferred, by reference 
to its title only; but so much thereof as is revised, amended, extended 
or conferred, shall be re-enacted and published at length.”’ 

J. G. S. 


Laws: Putiprine Istanps not ‘‘ Foreign Countries 
WITHIN THE MEANING OF THE DinGLey Tarirr Act. — The decision of 
the Supreme Court of the United States, rendered on the 2d of Decem- 
ber in a case which will be known as ‘‘ Tue Diamonp RivGs,’’ was fore- 
shadowed by the decision of the same court in one of the Porto Rico, 
cases. * All that was decided in the De Lima case was that Porto Rico, 
after its cession from Spain to the United States, was not a ‘‘ foreign 
country ’’ within the meaning of the so-called Dingley Tariff Act.* 
All that isenow decided in the Philippine case is that, after the ces- 
sion of the Philippine Islands by Spain to the United States, those 
islands ceased to be ‘‘ foreign countries ’’ within the meaning of the same 
statute. The decision was, as in the De Lima case, pronounced by five 
judges against four. Mr. Chief Justice Fuller writes the opinion in the 
present case, and with him concur Justices Harlan, Brewer, Brown, and 
Peckham, — Justice Brown in a separate opinion. The dissenting jus- 
tices are, as in the De Lima case, Gray, Shiras, White, and McKenna. 
The decision leaves it within the power of Congress to impose a dif- 
ferent tariff law upon the Philippine Islands from that which ap- 
plies to the States and Territories of the American Union, —just as 


1118 Ala.l, ® De Lima v. Bidwell, 182 U. 8. 1. 
2 Ala. Const., Art. IV., Sec. 2. * Act Cong. July 24, 1894; 30 U. S. 
Stat. at Large, 151. 
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the court, after holding that the Dingley Tariff law could not be ap- 


plied to Porto Rico in the De Lima case, held, on the same day, in the: 


case of Downs v. Bidwell,' that it was within the power of Congress to 
make and apply to the territory of Porto Rico a special tariff law dif- 
ferent from the law applicable to the States and Territories generally, — 
a result which is due to the views of Mr. Justice Brown, who, while 
concurring with the minority of the court so as to make a majority in 
the De Lima case, shifted back to his natural position in the Downs 
ease. We have the conclusion, then, derived from these various cases, 
that while neither Porto Rico nor the Philippine Islands is a ‘‘ foreign 
country ’’ within the meaning of a tariff law made prior to the outbreak 
of the war which gave those countries to us, yet Congress can make 
them foreign territories for the purposes of taxation. These decisions 
seem to the lay mind incongruous and irreconcilable ; but a lawyer can 
understand them-if he studies them long enough and hard enough. 
Those countries are not ‘‘ foreign countries’’ for the purpose of cus- 
toms duties ; but Congress can make themso. They are in the American 
customs zollverein, but Congress can put them out of it. Meantime, a 
spectacle still more incongruous is presented by the fact that a judicial 
court composed of nine lawyers, by a shifting majority of one, presumes 
to tell Congres, a body composed of some 400 lawyers, statesmen and 
politicians, what it can do and what it cannot do upon a question which 


is purely political, And yet we consider oarselves a self-governing 
people. 


Tarirr Laws: ConsTiTuTIONALity oF ‘‘ Act,’’ Imposine 
Duties upon Goops Lirortep rrom New York into Porto Rico. — 
Another decision was rendered on the same day in what we shall desig- 
nate as ‘* Tae Szeconp Dootry Casg,”’ to avoid confusion with Dooley 
v. United States, 182 U. S. 222.2 This was an action begun in the 
Circuit Court as a Court of Claims by the firm of Dooley, Smith & Co. 
to recover duties exacted of them and paid under protest to the collec- 
tor of the port of San Juan, Porto Rico, upon merchandise imported into 
that port from the port of New York after May 1, 1900, and since the 
Foraker act. This act requires all merchandise ‘coming into Porto 
Rico from the United States ’’ to be ‘‘ entered at the several ports of 
_entry upon payment of fifteen per centum of the duties which are re- 
quired to be levied, collected and paid upon like articles of merchandise 
imported from foreign countries.’’ A demurrer was interposed by the 


1 182 U.S. 214. 2 Dooley v. United States. 
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dirtrict attorney upon the ground that the court had no jurisdiction of 
the subject of the action, and also that the complaint did not state facts 
sufficient to constitute a cause of action. The demurrer to the com- 
plaint for insufficiency was sustained, and the petition dismissed. Mr. 
Justice Brown delivered the opinion of the court. 

It will be observed that this case presented squarely to the court 
the question of the constitutionality of the Foraker Act; but the court 
refused to consider it, except in so far as it fixes duties to be paid 
upon merchandise imported into Porto Rico from the port of New 
York. On the question of the precise meaning of the terms ‘‘ import ’’ 
and ‘‘export ’’ and the ‘application of those words as used in the 
Foraker Act, the court labors through a long list of cases and defini- 
tions and finally winds up with a confession of its inability to say just 
what the words do mean as applied to the facts in this case; but 
it seems to have grasped the near horn of the dilemma, and to have 
viewed the case from the standpoint of the port where the duties were 
demanded. 

The court says: — 


We find it impossible to say that goods carried from New York to Porto 
Rico can be considered as ‘‘ exported’? from New York within the meaning of 
that clause of the Constitution. If they are neither exports nor imports they 
are still liable to be taxed under the ample and comprehensive authority con- 
ferred by the Constitution “ to lay and collect taxes, duties, imposts and ex- 
cises.’?! 


But, like the man who knew he was in jail notwithstanding the pro- 
tests of his counsel, there was one fact about which there could be no 
dispute. The duty had been imposed in strict compliance with all the 
statutory requirements ; hence if there was any fault, it was in the law, 
and not in the acts of the ministerial officers who had executed it. For 
the court further says: — 


One thing, however, is entirely clear. The tax in question was imposed upon 
goods imported ipto Porto Rico, since it was exacted by the collector of the 
port of San Juan after the arrival of the goods within the limits of that port. 
From this moment the duties became payable as upon imported merchandise.? 


The question raised by that provision of the Foraker Act, which allows 
the revenues collected under it to be held as a separate fund for the 
benefit of Porto Rico, is deemed to be immaterial; for on this point the 
decision holds as follows: — 


1 Art. I, Sec. 8. Cranch, 104; Meredith v. United States, 
2 Citing United States v. Howell, 5 138 Pet. 486. 
Cranch, 868; Arnold v. United States, 9 
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The mere fact that the duty passes through the hands of the revenue officers 
of the United States is immaterial, in view of the requirement that it shall not 


be conveyed into the general fund of the treasury, but be held as a separate fund 
for the government and benefit of Porto Rico. 


Mr. Justice Wurre, in his unsurpassably lucid style, writes a concur- 
ring opinion which, we think, gives one a much clearer view of the case, 
than that delivered by the court. He begins by saying: — 


While agreeing to the judgment of affirmance and im substance concurring in 
the opinion of the court just announced, by which the affirmance is sustained, I 


Propose to summariz> in my own language the reasoning which the opinion 
embodies as it is by me understood. 


The members of the profession who read the able opinion by Mr. Jus- 
tice WuiTe in the De Lima case which was reviewed at considerable length 
in the July-August, 1891, number of this Review will find equal pleas- 
ure in perusing the opinion delivered by him in this case ; from which we 
make no quotations, because to select the best passages would be to 
print the opinion in full. In fact we had intended to frame a brief state- 
ments of the exact points considered and decided in the former Insular 
Tariff cases; but we forbear, for the same reason that a college fresh- 
man of our acquaintance once assigned as an excuse for taking his 
thesis bodily from Macaulay’s History of England: ‘‘ That Macaulay 
said just what he [the student] wanted to say, and he thought said it a 


little better.’’ So as to this, we quote from Mr. Justice Wurre’s opin- 
ion and give him due credit: — 


In De Lima v. Bidwell and Dooley v. United States, supra, it was held that 
instantly upon the ratification of the treaty with Spain, Porto Rico ceased to be 
a foreign country within the meaning of the tariff laws of the United S:ates, In 
the case of The Diamond Rings it has just been held that the Philippine Islands 
immediately upon the ratification of the treaty ceased to be foreign country 
within the meaning of the tariff laws; and of course as these islands were ac- 
quired by the same treaty by which Porto Rico was acquired, this ruling is predi- 
cated on the decisions in De Lima and Dooley, above referred to. It is true that 
both in the De Lima and the Dooley cases, as well as in The Diamond Rings 
cases, just decided, dissents were announced. None of the dissents rested, 
however, upon the theory that Porto Rico and the Philippine islands had not 
come under the sovereignty and become subject to the legislative authority of 
the United States, but were based on the ground that legislation by Congress 
was necessary to bring the territory within the line of the tariff laws in force 
at the time of the acquisition; and especially was this the case where the new 
territory had not, as the result of the acquisition, been incorporated into the 
United States as anintegral part thereof, though coming under its sovereignty 
and subject, as a possession, to the legislative power of Congress. 
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Mr. Justice Peckham filed a dissenting opinion, with whom con- 
curred Mr. Chief Justice Fuller, Mr. Justice Harlan and Mr. Justice 
Brewer. These four able and patriotic judges constitute what has been 
called the ‘‘ ex proprio vigore’’ minority of the court. Their simple and 
plain doctrine is that the Constitution goes wherever the Mag goes. 
That doctrine was long and strenuously advocated by the American 
Law Review. J. G. S. 


New Penat Cope: Omnisus Ciause ConsTRvED PROHIBITING 
UNDEFINED BREACHES OF THE Peace — ANARCHISTIC LITERATURE PRo- 
HIBITED — Apvocacy OF MurpER oF Rvuiers WITHIN Porview — 
REFERENCE TO THE Common Law —Case oF Herr Most.—The limitations 
of codes and the elasticity and applicability of the common law of crimes 
and of common law definitions of crimes are illustrated in the recent 
trial and conviction of John Most, an anarchist, before the Court of 
Special Sessions of New York County, N. Y., a court not of record, 
composed of magistrates, and having a jurisdiction confined to misde- 
meanors. He was held guilty of violating one or more of the provisions 
of section 675 of the New York Penal Code, which in part is as 
follows: — 


A person who willfully and wrongfully commits any act which seriously in- 
jures the person or property of another, or which seriously disturbs or 
endangers the public peace or health, or which openly outrages public decency, 
for which no other punishment is expressly prescribed by this Code, is guilty 
of a misdemeanor. 


His offense was predicated upon an article published in his paper, 
Die Freiheit, being a reprint of one written by another person fifty years 
ago. The paper has a circulation in New York County. Justice Hins- 
dale, in the court’s opinion, thus states the facts making out a violation 
of the section of the Penal Code above quoted from: — 


The article was the leading one on the editorial page of the paper, and it is 
headed ‘* Murder v. Murder,” in display type. The article begins: ‘‘ As Heinzen 
said, nearly fifty years ago (this is true even to-day), there are various techni- 
cal expressions for the important manipulation by which one human being 
destroys the life of another. These expressions are:~ ‘To kill, to destroy, to 
murder, to shoot, to slay, to poison, to put out of the world, deport to Cayenne, 
get out of the way, to behead, to strangle, to cut down, to be killed by the 
sword, to execute by shooting, to imprison for life, to execute, etc.’ The 
means, the pretext and the reasons are various, but the purpose is always the 
same. The destruction of a life that is hostile ora hindrance.’’. “ It would 
be a senseless weakness to disguise by sentimental lamentations the frightful 
fact that the best means of historical development has been murder, andin | 
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fact murder in the most colossal shape, and this is still true.”’ ‘*‘ Let murder 
be our study, murder in every form. In this one word lies more humanity 
than in all our theories.’’ ‘The despots are outlawed; they are in human go. 
ciety what the tiger is among animals; to spare them is acrime. As despots 
permit themselves everything, betrayal, poison, murder, etc., in the same way 
all this is to be employed against them. Yes, crime directed against them is 
not only right, but it is the duty of everyone who has an opportunity to com- 
mit it, and it would be a glory to him if it was successful. Only towards man- 
kind is there a moral of consideration, the moral towards beasts is déstruction.” 
‘* Murder as a necessary defense is not only permissible but it is sometimes a 
duty towards society when itis directed against a professional murderer,” 
‘The way of humanity leads over the summit of barbarism. This is just the 
law of necessity dictated by reaction. We cannot get around it, as we do not 
wish to renounce the future. If we wish to design, we must also wish the 
means; if we wish the life of the peoples, we must wish for the death of their 
enemies; if we wish for humanity, we must wish for murder.”” ‘It would be 
quite a new war policy if, in the circus, the panther permitted the buffalo to 
prescribe to him that he should defend himself with horns against horns 
and that he should not immediately spring upon his back from behind. The 
buffalo militarism request that the revolutionists disarm to the skin, should 
march openly against him, after declaration of war, in optimia forma militari, 
with cannons and ammunition wagons, with cavalry and infantry, after the 
people had been disarmed. We do not suffer from’such weakness; we say 
murder for murderers, save humanity through blood and iron, poison and dyna- 
mite.” 


Reading over these despicable expressions carefully, it would seem 
that they were confined to an advocacy of the murder of despots; and 
in fact they were originally meant to apply to despots in foreign lands. 
Most’s publication, containing the sentences above quoted, was issued 
before th: murder of President McKinley; and whenhe was assas- 
sinated, Most made efforts to withdraw all the copies printed of the 
number of Die Freiheit containing the article Murder v. Murder; and 
in the opinion, care is taken to declare that the offense is not affected 
in any way by Mr. McKinley’s death. The court, however, saw in the 
article facts subversive of the public peace and an intent to influence 
the populace to murder public officials in our own land. No doubt 


that was the practical construction it received in the minds of Most’s . 


fellow-anarchists. The opinion so holds in effect in this language: — 


We hold that the teachings of the doctrine of anarchy “seriously disturb or 
endanger the public peace ’’ and also ‘‘ openly outrage public decency.’’ To 


give this construction to the law in no way abridges the liberty of conscience . 


in matters of religion, nor the freedom of speech on all questions of govern- 
ment or of social life, nor does it in any way trespass upon the proper freedom 
of the press. The point and pith of the offense of anarchists is that they teach 
the doctrine that the pistol, the dagger and dynamite, may be used to destroy 
rulers. The teaching of such horrid methods of reaching an end is the offense. 
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The conclusion of the court is satisfactory, but some of the logical 
steps leading to it are omitted. The court proceeds to say:— 


The plain and obvious intent of this was to leave in the Code a little of the 
flexibility of the common law to meet cases which they had failed to specify in 
the preceding sections. That the words of this section are general is just what 
might be expected from the nature of the case. The purpose of the section is 
to try offenders for something not ‘‘expressly prescribed by this Code.” If 
the offense was one expressly prescribed by the Code, then clearly the offender 
must be tried under the section prescribing it. It is only offenses not pre- 
scribed in the Code that can be tried under this section. This section is the 
legislative mandate and warrant for courts to look outside of all the other 
sections of the Code to discover offenses not specified in the Code. Other- 
wise the section is meaningless. 


We doubt very much whether Most’s crime is ‘‘ new and novel,’’ 
though the particular manifestation of it may be. The court’s reason- 
ing might be bettered where it says: — ~ 


That crimes that come within the range of this law are comparatively new 
and novel to the law is to be expected. If it were otherwise they would 
have been specified in the body of the’Code. The acts that might be commit- 
ted to produce the results condemned by the section were not common acts 
then generally known to criminal laws. : 


The following is a very well worded paragraph, but it would have 
been stronger had the judge’s logic been profounder: — 


It is a strange spectacle in this age for a great nation to stand mute and 
paralyzed in tbe presence of teachers of crime that are advocated only for the 
purpose of destroying such nation, and it have no power to defend against such 
internal enemies. We do not believe the arm of the law is too short to reach 
those offenders against the life of the nation, or too paralyzed to deal with 
them. The liberty of conscience, the freedom of speech, the freedom of the 
press, do not need such concessions to save to the fullest extent unimpaired - 
those sacred rights of a free people. 


It should not have required any straining of the New York statute to 
have condemned Most and branded his action with the right-named 
crime. He surely seriously disturbed and endangered the public peace. 
That was always a breach of the peace at common law, a misdemeanor, 
and always punishable, of itself, though it often included specific 
crimes. Any kind of violence of action or speech which tended to 
excite others to similar violence was always a breach of the peace, and 
often a more serious crime, —as, for example, seeking to compass 
the King’s death (and that would have been Most’s specific crime at 
common law), was treason. Probably the reports contained no offense 
parallel with Most’s. Naturally they would not. But manifestations 
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of breach of the peace were too numerous for every specific one to 
figure in a leading case. The courts of this country have generally 
given a wide application to breaches of the peace, and have de. 
fined the crime ‘‘ as any act or conduct inciting to violence or tending 
to excite others to like conduct,’’! which is a close copy of the usual 
definition of the common law crime.? It is not necessary that there be 
actual force or violence.? It was not necessary, therefore, for the 
New York court to apply fanciful principles of construction to a code 
section. The penal code of New York is not elastic. But section 675 of 
that code referred to crimes which at common law had a pretty well 
defined meaning. Having pretty well covered crimes against the per- 
son, against property, public decency and good morals, public health 
and safety, and the public peace, it remained for the codifiers to in- 
clude certain crimes the phases and manifestations of which were too 
numerous and varied to admit of exact description or definition; and 
this they did under an omnibus section, Section 675 of that code. It 
is no question of the elasticity of the code. It is simply a question 
whether the code does or does not refer to the common law. While 
the code makers have sometimes bungled exceedingly, yet the part of 
section 675 of the New York code is rather an example of the utter 
impossibility of stating every conceivable form of a particular offense 


or crime and of defining it. The penal code of New York and other - 


statutes of that State have abolished common law crimes, except as 
found inthem. But that code is only declaratory of the common law 
of crimes and the criminal statutes of the State in operation when it 
took effect.4 Itis true the code purports, as one of its purposes,® 
to define the value of the various crimes; it does not follow that, 
simply because an offense is not defined, therefore it is not a 
crime. The names of some offenses are sufficient definitions without 
any code definitions ; common knowledge is able to define others; and 
others again have their definitions in the common law. It must needs 
be emphasized that the code has not abolished the simplification of the 
rames of crimes as they existed at common law. Burglary is defined by 
the code ; but if it and its various degrees were not carefully defined by 
the code, we could have recourse to its meaning at common law. 
Actual definition is not necessary to make out a crime, we repeat. In 
the case of the People v. Most,® —the same offender, — the New York 
Court of Appeals invokes the common law remedy of a riot to aid it. 


1 People v. Johnson, 86 Mich. 175. 4 People v. Richards, 108 N. Y. 144; 
2 Clark & Marshall, The Law of People v. Moran, 123 N. Y. 263. 
Crimes, Vol. II. 983. . 5 Section 6. 
3 Davis v. Burgess, 54 Mich. 517. ® 128 N. Y. 108. 
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It says: + ‘‘ Common law definitions are a material aid in the interpre- 
tation of statute definitions of common law offenses.’’ By parity of 
reasoning where no definitions are given, common knowledge and the 
common law afford them. 

An illustration is in the case of People ex rel. Popp v. French,? where 
a policeman was found guilty of the offense of ‘‘ public intoxication,’’ 
and that was held to be a crime which justified his dismissal. It was 
not necessary to define ‘‘ public intoxication,’’ and the law did not de- 
fine it. So, an offense may be unknown to the common law. It may 
be peculiarly unknown, as the thimble-rigging game. The name is a 
sufficient definition, of itself. 

The criminal shall not escape because his offense is not a time dis- 
honored one. Therefore, if the meaning of a criminal offense be a matter 
of common knowledge, or if it have an ancient, well-recognized signifi- 
cation, either is sufficient to make out the crime, though it have no 
statutory definition. We do not forget the rule laid down in United 
States v. Sharp,® ‘‘ that laws which create crimes ought to be so ex- 
plicit, either in themselves or by reference to some other standard, 
that all men subject to their penalties, may know what acts it is their 
duty to avoid.’’ Here we have the standards, — the common law and 
its eldest daughter, common knowledge. 

Neither the letter nor the spirit of the New York Penal Code mili- 
tates against this view. Its provisions are to be, not strictly, but lib- 
erally construed, ‘‘ according to the fair import of their terms, to 
promote justice and promote the objects of the law.’’4 While no act 
or omission ‘‘ is deemed criminal or punishable except as prescribed 
or authorized ’’ by a statute,5 yet the code does not prohibit the use 
of outside means to fix the meaning of the crime named but not defined 
in the statute. 

We point out here in passing, that in New York one is a principal 
who, directly or indirectly, counsels or induces another to commit a 
crime. An anarchist who advises murder which is consummated is a 
murderer. 

The case of State v. Van Wye,’ construes a Missouri statute making 
a felony consisting of the publication of a newspaper devoted mainly to 
scandals, immoral conduct, etc. It was not declared necessary that 
the law should define the varieties of scandal and immoral conduct.® 


1 At page 113. 6 Section 29 Penal Code; People v. 
2 102 N. Y. 586. Perkins, 153 N. Y. 585. 
5 Peters C. C. 118. 7 186 Mo. 227. 
4 Section 11. 8 In re Banks, 56 Kan. 243, is to 
5 Section 2. much the same effect. 
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We have not considered it necessary to discuss the constitutionality 
of the statute under review. If the offense was a breach of the peace 
and promotive of murder, no question of constitutionality can enter 
into the discussion. It must be remembered that Most’s offense con- 
sisted in publishing views destructive of public order and safety. These 
remarks from the opinion of Judge Phillips in United States v. Harmon,! 
are to the point: — 


It is a radical misconception of the scope of the constitutional protection 
to indulge the belief that a person may print and publish, ad libitum, any mat- 
ter, whatever the substance or language, without accountability to law. Lib- 
elty, in all its forms and assertions in this country, is regulated by law. Itis 
not an unbridled license. Where vituperation or licentiousness begins, the 
liberty of the person ends. While the genius of our institutions of govern. 
ment accords the largest liberality in the utterance of private opinion, and the 
widest latitude in polemics, touching questions of social ethics, political and 
domestic economy, and the like, it must ever be kept in mind that this invalu- 
able privilege is not paramount to the golden rule of every civilized society, sie 
utero tuo ut alienum non laedas,—‘‘so exercise your own freedom as not 
to infringe the rights of others or endanger the public peace or safety.’’? 
While happily we have outlived the epoch of censors and licensors of the 
pen, to whom the publisher must submit his matter in advance, responsibility 
yet attaches to him when he transcends the boundary line where he outrages 
the common sense of decency, or endangers the public safety. 


The statute reviewed by Judge Phillips related to the circulation of 
indecent matter through the mails. On the matter of definition Judge 
Phillips has these appropriate observations : — 


The statute does not undertake to define the meaning of the terms 
* obscene,’’ etc., further than may be implied by the succeeding phrase, “ or 
other publications of an indecent character.’? On the well-recognized canon 
of construction, these words are presumed to have been employed by the law- 
maker in their ordinary acceptation or use. As they cannot be said to have 
acquired any technical significance, * * * but are terms of popular use, 
the court might, perhaps with propriety, leave their import to the presumed 
intelligence of the jury. * * * Who is to deem, who is to judge, whether a 
given publication impinges upon the general sense of decency? * * * The 
answer to this is, that asserted violations of this statute like other criminal 
statutes, must be left to the final arbiter,— under our system of govern- 
ment,—the courts. The jury, the legally constituted triers of the fact under 
the constitution, is to pass upon the question of fact. * * * They more 
nearly represent the average intelligence, the common experience and sense of 
the vicinage. 

J. M. G. 


1 45 Fed. Rep. on page 416. 2 Citing 2 Story Const., § 1888. 


CORRESPONDENCE. 


CAN A MAN FORGE HIS OWN HANDWRITING? 


To the Editors American Law Review: 

On page 400 of the May-June AMERICAN Law REVIEW, in the article of Mr. 
Frank P. Blair, on the Dreyfus case, I find the following: ‘* Given this obsession 
in a man of highly nervous temperament such as Bertillon, and the ‘theory’ 
is psychologically accounted for. The world, however, owes him thanks for a 
new idea, the conception of a man forging his own handwriting.”” Without de- 
siring to detract from M. Bertillon’s ingenuity in this respect, permit me to 
mention the following incident, as probably the original conception of that idea: 
In 1876 the county treasurer of Hale County, Alabama, was indicted for forg- 
ing his own bona fide receipt for money paid him officially. It is, perhaps, need- 
less to say, that the fun poked at the idea, by the defendant’s counsel, on 
demurrer, led to its being kicked out of court; but the credit belonging to the 
grand jury and solicitor which found and prepared this indictment, for the 
originality of the conception, should not be taken from them even in favor of 
M. Bertillon, who was more than twenty years behind them. 

Most truly yours, 


TuHos. R. Routmac. 


[In a former number of this publication we proved by quotations 
from Shakespeare, that a man can steal himself and rob himself. 
Now cannot some of our Shakespearean readers prove, by quotations 
from the same high authority, that a man can forge his own hand- 
writing? — Eps. Am. Law. Rev.] 


CORRESPONDENCE. 147 
q 
| 
q 
4 
XUM 


36 AMERICAN LAW REVIEW. 


BOOK REVIEWS. 


ABBOTT’S TRIAL BRIBF, SECOND EDITION. —A Brief on the Modes of Proving the Faets 
Most Frequently in Issue or Collaterally in Question on the Trial of Civil or Criminal 
Cases. By AUSTIN ABBOTT. Second Edition, by the Editorial Staff of the Publishers 
The Lawyers’ Co-Operative Publishing Company, Rochester, N. Y. 1901. 

This small law volume was intended by the practical genius of the author to 
be a handy volume, to which the practitioner could turn in case of any sudden 
need, with the reasonable hope of finding something to help him out of his 
difficulty. He probably wrote it under some pecuniary pressure; but in sup- 
plying his own want, he supplied a “ long-felt want ’’ of the profession. The 
word ‘‘ Trial ’’ was in itself a great catch: Like the work by the same author, 
called *‘ Trial Evidence ” (as though all evidence were not such), went like 
‘hot cakes.’? The discriminating, as well as the undiscriminating practi- 
tioner, bought it. It did not cost much, and it helped him to such an extent 
that it more than repaid his outlay. The second edition seems to have taken 
the profession by storm, even to a greater extent than did the first. Itis known 
that the Lawyers’ Co-operative Publishing Company do thorough work; and 
the legal profession, especially in the East, have no prejudice against a law 
book which is written or revised by a corporation. When they see on the 
title page that this book is revised by the publishers’ editorial staff, they know 
what that means; it means a good, thorough, up-to-date revision. Consider- 
ing the nature and purposes of the work, Dr. Abbott, in constructing a work 
to make a little money for himself, builded wiser than he knew. His widow 
and his widow’s husband are getting a living out of it. We unhesitatingly 
credit the story that is floating about, that 7,000 copies of this second edition 
were sold within a few weeks after it was issued from the press. 

Now, it is not handy? It is really a dictionary of points in the law of evi- 
dence. It is arranged alphabetically, beginning with the title ‘‘ ABANDON- 
MENT,’’ and ending with the title ‘‘ Wetenr.’’ It might have been calleda 
dictionary of the law of evidence, or an index to the law of evidence. Although 
it is of itself an index, it carries with it what seems to be a good alphabetical 
index of 47 pages. But it has no table of cases. That somewhat superfluous 
secondary kind of index would have enlarged the book to the extent of nearly 
one-half, so numerous are the cases cited. FromA to Izzard the whole thing 
is practical, appetizing, taking. We advise our friend RawLe when he gets 
out his next edition of Bouvier’s Law Dictionary, to get this book; he will find 
in it a valuable reference to cases on almost every title. We make no extra 
charge for this flattering notice; the book is ample compensation for it all. 


CYCLOPEDIA OF LAW AND PROCEDURE, VOL. 2.— (To be cited “ Cyc.,” followed by the 
number of the page.) Cyclopedia of Law and Procedure, Edited by WILLIAM MAOK, 
and Howarp P.NasH. Volume 2. New York:) The American Law Book Co. London: 
Butterworth & Co., 12 Bell Yard. 1901. 

The second volume of this great work substantially resembles the first. It 
is an imperial octavo, of 1093 pages, and is said to contain 38,852 citations of 
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adjudicated eases. The following schedule will best indicate the subjects and 
the authors and editors of the different articles: — 

AFFIDAVITS, pp. 1-37. By E. A. Craighill, Jr. Contains upwards of 1,200 
citations. 

AFFRay, pp. 40-50. Edited by Charles L. Lewis, Associate Justice of 
Supreme Court of Minnesota. Containe upwards of 250 citations. 

AGRICULTURE, pp. 53-76. Edited by Gilbert Collins, Associate Justice of 
Supreme Court of New Jersey. Contains about 600 citations. 

ALIENS, pp. 81-130. By Archibald C. Boyd. Contains upwards of 2,000 
citations. 

ALTERATIONS OF INSTRUMENTS, pp. 137-258. Edited by John F. Dillon, 
Author of ‘‘ Commentaries on the Law of Municipal Corporations,” etc. Con- 
tains upwards of 3,900 citations. 

AMBASSADORS AND CONSULS, pp. 259-278. By Basil Jones. Contains up- 
wards of 350 citations. 

Amicus CuRIAE, pp. 281-284. By Arthur P. Will. Contains about 125 cita- 
tions. 

ANIMALS, pp. 288-456. Edited by Samuel C. Bennett, Dean of the Boston 
University School of Law. Contains about 4,400 citatons. 

APPEAL AND ERROR, pp. 474-1093. Edited by Walter Clark, Associate Justice 
of the Supreme Court of North Carolina. Contains over 25,000 citations. This 
title is not completed in the volume, and runs over into Volume 8 of the Cyclo- 
pedia of Law and Procedure. 

The chapters treated in 2 Cyc. are as follows: — 

I. Nature and Form of Remedy. 
II. Requisites of Appellate Jurisdiction. 
III. Decisions Reviewable. 
IV. Right of Review. 
V. Presentation and Reservation in Lower Court of Grounds of Review. 
VI. Parties. 
VII. Requisites and Proceedings for Transfer of Cause. 
VIII. Supersedeas or Stay of Proceedings. 
IX. Liability on Appeal Bonds and Undertakings. 
X. Effect of Transfer of Cause. 
XI. Assignment of Errors. 
XII. Briefs. 
XIII. Record and Proceedings Not in Record (§§ A. B. & C.). 
The chapters which will be treated in 3 Cyc. are: — 
XIII. Record and Proceedings Not in Record (§§ D, E, F, G, H, I, J, K, L, 
and M.). 
XIV. Dismissal, Withdrawal, and Abandonment. 
XV. Dockets, Calendars, and Proceedings Preliminary to Hearing. 
XVI. Hearing and Rehearing. 

XVII. Review. 

XVIII. Determination and Disposition of Cause. 

Volume 2 contains also Words, Phrases, and Maxims from “ AMlare ”’ to 

‘* Apparent’? by Howard P. Nash, one of the editors-in-chief. 
Each of these articles is preceded by a minute analysis. These analyses are 
supposed to be so complete as to render any further index unnecessary. Our 
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judgment is that this is not the case, but that search would be greatly facili- 
tated if each title of any considerable size wer2 also followed by a carefully 
constructed alphabetical index. We hope that our friends will take this view, 
and adopt this improvement in later volumes. They have, we suppose, a good 
precedent for so doing in an extensive work on the law of Negligence which is 
now issuing from the press,! each volume of which contains a full analysis of the 
matters contained in that volume, which analysis is also broken up and placed in 
front of each chapter, article and subdivision, each volume being also followed 
by an alphabetical index made by an expert in index-making. As the titles 
composing a volume do not relate to the same subject, or to similar subjects, 
if there is to be any alphabetical indexing at all, it should seem that each title 
ought to carry its own index, just as though it were a separate treatise, which 
itis. There would be little propriety in an index at the end of each volume, 
still less at the end of the whole work; since the titles being arranged alpha- 
betically, this would be little more than an index to an index. 

But some sort of an index seems to be needed. To our mind, the difficulty 
about an analysis is that it does not afford the means of quick searching. The 
guideboards to the particular topic, which consist of alphabetical titles or 
names of topics, are not there; but in order to find what the seaecher is looking 
for, he is obliged to study the whole analysis until he comes to it. 

As our friends do not take this view, we cheerfully print their view of the 
matter, which we find in the following letter written by them to a customer: — 


We beg to state that we have always advertised that there would be no index, for the 
reason that we believe, and still believe, that with a logical classification of the law no 
index is necessary. We have no doubt that any difficulty you have hitherto experienced 
is due to a misapprehension of the purpose of the index or analysis which precedes each 
title. Just as the entire field of law is divided into certain main heads, so each particu- 
lar topic is in turn divided inte main heads, which appear in black letter type. For ex- 
ample, if you desire to know the law with respect to the right of inheritance by adopted 
children, you would undoubtedly turn at once to the title “ Adoption of Children.” Thus 
far you will admit that no index would be necessary. On turning to that title in 1 Cyc. 
914, a glance at the black letter lines would at once show you that this particular point 
could not possibly be classified under the first eight black letter heads, but that it is of 
necessity one of the “ effects of adoption.’”? By looking at the subdivisions of the black 
letter head “IX. EFFECT OF ADOPTION,” it is obvious that it would come under the line “B. 
On Child,” and under this head, the fifth subdivision “‘ 5. Right of Inheritance” refers you 
instantly to the page where the whole matter is treated. Thus you see the entire object of 
an index is answered, and at the same time we are enabled to give you a volume of eleven 
hundred and odd pages of solid text, and have not wasted one hundred pages on index, 
where no index is necessary. Then, too, if an index is necessary in each volume, it logi- 
cally follows that an index to the whole work is necessary, and thns in the series you 
would be obliged to pay for thirty-five hundred pages of index in the particular volumes 
plus at least two volumes of general index. 


In our review of Volume One of this work we intimated that in order to carry 
out the programme of covering the case-made law of our country in thirty-five 
volumes there would not be much room for illustration and detail, and we said 
that works of this kind were the ‘‘ dry husks of the law.’’ This statement was 
challenged by certain friends of the work, who pointed out that in Volume One 
there was a good deal of illustration and detail. We do not intend to say that 
wolume one consisted of the dry husks of the law. It does contain a good deal 


1 Thompson on Negligence, 2nd ed., to be issued in six volumes. 
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of illustration and detail. We said, ‘‘ Works of this kind.’? We did not even 
intend to include the work which is being produced at Northport, Long Island. 
We had in mind the ancient Abridgments, Comyn, Rolle, Bacon: we did not 
even think in that connection of Dane’s Abridgment, which was certainly quite 
expansive. All that we intended to intimate was that in order to carry out the 
programme which our friends have andertaken, great compression would be 
necessary. While the method of treatment employed in the various titles of 
this volume does not differ much from that employed in ordinary treatises upon 
the law, except that here the matters are broken into shorter paragraphs for the 
purpose of indexing, yet there are manifest evidences of compression in this 
volume. There does not seem to be as much illustrative matter in this volume 
asin Volume One. By illustrative matter we mean statements of what has 
been held in this or that particular case, showing the manner in which this or 
that court has applied the particular rule or principle under consideration. 
While the treatment of different topics embraced in this volume cannot be 
regarded as profuse or redundant, yet the pruning knife of the editors might 
have been used still further in cutting out holdings which have been made in 
the exposition of particular local statutes. 

On the other hand, we must dissent from the practice of adding references to 
the Century Digest. This has been done in many cases throughout this volume, 
and notably in the title, ‘‘ Appeal and Error.’? For example, we find on page 
800, at the end of the note, this reference: ‘‘ See 2 Cent. Dig. tit. Appeal & 
Error, § 1921; ’’ and again on the same page, after a group of cases, a citation 
of § 1922 of the same work. Again on page 805 we find, after a note where cases 
are classified by States, the citation, ‘‘ See 2 Cent Dig. tit. Appeal & Error, 
1877; ? and so on on almost every page, and sometimes two or three times on 
apage. These sections of the Century Digest are not single paragraphs, but 
are subdivisions, each containing many paragraphs. Now, the Century Digest 
isa great work. It has its faults; but its publishers and editors are entitled to 
great credit for producingit. But it is a work too nearly of akind with the 
present work to be properly cited in the present work. The object of the pres- 
ent work is, it should seem, to do away with the necessity of purchasing and 
owning the Century Digest. Asa general rule, a work of this kind should cite 
cite only cases and statutes. The Century Digest will never cite this work. If 
these references to that excellent work, the Century Digest, were merely addi- 
tional or supplementary references, they would do no harm; but an examination 
shows that in each case the reference to that publication takes the place either 
of groups of cases or of special matter that has evidently been cut out for the 
sake of brevity. 

The titles in this volume which will most arrest attention are Alternation of 
Instruments, edited by the eminent JoHN F. Ditton; Animals, edited by 
the distinguished SamugL C. BENNETT, Dean of the Boston University School of 
Law; and the title Appeal and Error, partly in this volume, edited by the 
distinguished Justice WaLTER CLARK, of the Supreme Court of North Carolina. 
This last great title does not appear at all in the Encyclopaedia whose publish- 
ers have challenged this as an imitation of their work. As the subject of appeal 
and error relates to a branch of practice which is pretty well settled in each 
State upon its own lines of statutes and decisions, the particular value of such a 
title may be more or less doubted. But it has been pointed out, and by as 
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great an authority as the late JonL PRENTISS BisHOP, that there is, underlying 
the various points of legal practice, a collection of rules and principles which 
give to that subject nearly as much uniformity as exists in topics of substantive 
law. 

The effect of such a title as this title of Appeal and Error, must be and is, 
to develop these principles and to create uniformity in this branch of the law. 
While a lawyer in New York could hardly cite to his court a decision froma 
court in Missouriona question of appellate procedure, the systems of procedure 
in the two States being so different, yet a cyclopaedia omitting a title of such 
great importance and containing so many subjects which are_common to all 
jurisdictions, could not possibly be regarded as a complete work. 

Such an examination of this book as we have been able to.make impresses us 
with the conclusion that the articles contributed to it are for the most part ac- 


curate, clear, apt and thorough; and that it is, on the whole, a work deserving 
of great praise. 


Rose’s NOTES ON UNITED STATES REPORTS, VOLUME THIRTEEN. INDEX, 2 DALLAS TO 
172 UNITED STATES.— Notes on the United States Reports. Index to the twelve volumes 
of Notes on United States Reports, Embracing all Propositions of Law Laid Down in 
Supreme Conrt Decisions, 2 Dallas to 172 United States. By WALTER MALINS ROSE and 
W.A. SUTHERLAND. Book Thirteen. San Francisco: Bancroft-Whitney Company, Law 


Publishers and Law Booksellers. 1901. 

We congratulate the editors and publishers upon the completion of this very 
important work: important to those who know how to use it and to those who 
are willing to learn how to use it. We need scarcely recall to our readers 
that it is built upon a concordance of citations of the decisions of the Supreme 
Court of the United States, showing, with respect to each case, the proposition 
as to which it has been cited in subsequent cases, and the extent to which it 
has been followed, doubted, explained, qualified, denied or overruled. For ex- 
ample, one who may wish to know how the doctrine of the Supreme Court of 
the United States on any given question has been followed out, it is only neces- 
sary for him to get hold of the leading case expounding that doctrine, in this 
work,.and he will find the whole thing there. 

The present volume consists of an Index, or, more properly speaking, an 
Index-Digest of the whole work. This is a double Index. We will explain 
this by citing a single proposition found under the head of EMINENT DomaIn: 
‘* Direct enjoyment by considerable portion of comiaunity is not necessary 
to public use, 164 U. S. 162, XII, 897.” The reader will perceive that this is a 
double Index. First it refers him directly to the case; secondly it refers him 
to the volume of this work where the case and its congeries of cases are to be 
found. This scheme of indexing embodies the highest utility. We close this 
notice by quoting the brief preface of the learned authors :— 

*‘ The preface to the iaitial volume of the Notes contained some discussion 
of the digest feature of the publication, and the promise that it was to be 
supplemented and rendered accessible by ‘ a complete index’ of subject-mat- 
ters. Strictly speaking an index may be defined as something which indicates 
the various propositions of law and where they are to be found, as distin- 
guished from a digest, which itself states them. Inthe preparation of this 

volume, however, there has been no disposition to sacrifice anything of its 
adequacy or utility to an observance of this technical distinction. The aim 
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has been to epitomize the various propositions of law rather than to indicate 
them, whenever the nature of the subject-matter and necessary limitations of 
space, permitted. The result may perhaps be said to approximate a brief 
digest rather than a mere index. It is to be hoped that this attempt at a liberal 
fulfillment of the promises of author and publishers respecting this volume 
will increase its utility to the profession in corresponding degree. In the work 
of classification there has been no effort at originality in the creation of new 
digest topics, or in the names or analyses of the old. Itis of importance to 
the profession that there should arise some uniformity among digest makers in 
these particulars; and that personal notions as to the propriety of new digest 
heads, or individual taste in the names given to existing ones should not be 
permitted to place needless stumbling blocks in the already difficult path of the 
legal investigator. It is believed that the classification scheme used in the 
Century Edition of the American Digest is most familiar to the profession at 
large, and likely to become the eventual standard. The matter herein will, 
therefore, be found classified and digested under the heads there used, with 
cross-references under other titles to guide the searcher in case of doubt.’’ 


BISHOP'S DIRECTIONS AND FORMS, SECOND EDITION.— Prosecution and Defense. 
Practical (Directions and Forms for the Grand Jury Room, Trial Court, and Court of 
Appeal in Criminal Causes, with full Citations of Precedents from the Reports and other 
Books. By JOEL PRENTISS BISHOP, LL.D. Honorary Doctor Juris Utriusque of the 
University of Berne. Second Edition, by WINSLOW EVANS, Ph. D., of the Peopia, 
Illinois, Bar. Chicago: T. H. Flood & Company.; 1901. 

Mr. Evans says in his preface to the second edition that he has not under- 
taken to change the text or the forms of Dr. Bishop; and he adds: “The 
method is peculiarly his own, and desigued by him to round out and complete 
his series of works on criminal law. It would be hazardous for any one else 
to undertake any substantial changes therein. His thoroughness leaves little 
to be done by one merely revising the work. The most that I have been able 
to do is to bring the annotations down to date. I have ventured upon the 
addition of ‘‘Forms of Bills of Exceptions,’’ by reason of a criticism of the 
work for their omission from the first edition. The work remains essentially 
that of Dr. Bishop, and, as such, is again given to the bench and bar, who have 
already received with approval the many works of this ripe and learned 
author.” 

It will be recalled that in the preparation of this work Dr. Bishop proposed 
to himself the end of avoiding the errors of previous works: 1, Verbosity; 
2, Useless repetition; ‘3, The absence of references to places in the other 
works where precedents may be found. On this last point Dr. Bishop says: 
‘The free ,insertion of such references here has given the reader practical 
access:to nearly five thousand cases neither printed nor cited in all the books of 
precedentsjcombined.”’ 

It has been observed by more than one person competent to speak on the 
question, that the ancient common law can best be learned by the study of the 
ancient law writs, and that Fitzherbert’s Natura Brevium is one of the best 
books out of which to learn our ancient law. We say with equal assurance 
that the outlines of the criminal law can be traced in the book now before us. 
Every direction and form is fully explained by references to judicial author- 
ities and to statutes. This will be understood when we say that this single 
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volume of forms carries a citation of about 7000 cases. The like of this book 
has never been made. Certainly the like of it is not to be found in our language, 
Other books of directions and forms are more or less useful in their way; but 
they bear no better comparison with this book than did the “ timorous flocking 
birds, and those also that love the twilight,” bear to the “eagle, mewing his 
mighty youth,” in the celebrated passage of John Milton. It is amazing thata 
man who could produce such books spent most of his adult life under the 
very shadow of Harvard University without receiving any more recognition 
from that seat of learning than though he had been a beetle rolling a ball in 
the dust. 

We borrow an expression employed by Dr. Bishop in a letter to the writer 
when speaking of another work, when we say that the State Journal Printing 
Co. of Madison, Wisconsin, will not be hanged for the typographical appear- 
ance of this book. 


WATSON ON DAMAGES FOR PERSONAL INJURIES.— A Treatise on the Law of Damages, 
for Personal Injuries, embracing a consideration of the Principles Regulating the Pri- 
mary Question of Liability, as well as the Measure and Elements of Recovery after 
Liability Established. By ARCHIBALD ROBINSON WATSON, of the New York City Bar, 
formerly of the Memphis Bar. The Michie Company, Publishers, Charlottesville, Va. 
1901. 


We believe that the author and publishers both ‘introduce themseves to the 
profession for the first time through this work. It is copyrighted by the pub- 
lishers, in America, and, in Great Britain under the International Copyright 
Acts, with the notice, ‘‘ All Rights Reserved.’”? The author inscribes it affec- 
tionately to his mother, “ in all things my best inspiration.”’ 

This is a single volume, printed in large open type, that is to say, in type 
which printers describe as ‘‘ double leaded.” It contains 888 pages of text, 
exclusive of preliminary matter and table of cases. We should say that about 
3,500 cases are cited. 

It is not easy to define precisely its scope. We should say, however, that it 
is confined to questions arising in cases for damages for personal injuries, and 
that the questions of which it treats might be grouped under three heads, 
although no such grouping is attempted by the author: — 

1. Proximate and Remote Cause. 

2. Elements of Damage. 

8. Questions of Pleading, Evidence and Procedure Relating to Damages 
in Personal Injury Cases. 

The subject of proximate and remote cause has, of course, a practical rela- 
tion to the subject of damages, since it involves the inquiry whether any dam- 
ages at all are recoverable. Questions of procedure and evidence relating 
specially to the elements and quantum of damages are also questions of a very 
practical kind; and those engaged in the every-day work of the lawyer will be 
glad of a book in which they are copiously discussed. 

The manner in which the author deals with the cases and with the subjects 
which he embraces in this work has a particular interest for a reviewer who 
has recently been over those subjects. So far as we can see, he has handled 
his materials very judiciously, stating the doctrines of the cases clearly and 
carefully and with copious illustrations. One attractive feature of the work 
is that in many instances the author pulls particular topics out of the old 
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ruts, throws them into new relations, and holds them up to view from new 
standpoints. The reader is not to conclude from this that the author has pro- 
duced a book of novelties or of idiosyncrasies; he has merely made his own 
classification and proceeded by his own methods of exposition, which are nec- 
essarily, for the most part, the methods of the courts of justice. 

It would be impracticable in the space at our disposal to set out in any con- 
siderable detail the topics embraced in this work. It may be briefly said that 
they relate to general principles governing the subject of damages; to nominal 
damages; to natural and proximate causes of damage; to special proximate 
causes; to losses by persons sustaining contractual relations to the individual 
who is injured; to intervening causes; to the intervention of the plaintiff’s 
own act; to the effect of efforts to avert threatened injuries, and of efforts to 
protect property or to save the life of another; to the intervening acts of chil- 
dren; to the intervening acts of animals; to the intervention of natural forces; 
to intervening negligent acts; to the rule of anticipation or contemplation of 
consequences; to natural and proximate cause as a question of fact for the 
jury; to the doctrine of avoidable consequences; to injuries to persons who 
are diseased, disordered or in delicate health; to diseases superinduced by 
physical injuries, — such as erysipelas, epilepsy, blood poisoning, paralysis, 
pulmonary consumption, malarial fever, etc.; to injuries to persons engaged in 
the commission of unlawful acts, such as trespassing infants, persons violating 
Sunday laws, etc.; and to the effect of a violation of a statute law or munici. 
pal ordinance. 

This classification brings us down to the subject of damages which are dealt 
with under the heads of certainty of damages; prospective damages, including 
future consequences likely to spring from the injury; the amount and meas- 
ure of the recovery; excessive and inadequate damages; illustrative examples 
of verdicts and judgments approved or set aside; damages for physical pain; 
damages for mental suffering, —a long and exhaustive chapter; damages for 
the impairment of health, of bodily affections and mental capacity; damages 
for loss of time; damages for impairment of earning capacity; expenses en- 
tailed upon injured parties; what law governs, and herein of the conflict of 
laws relating to damages. This ends the subject of damages except for the 
final chapter, which relates to punitive damages, and which seems to have been 
switched out of its natural grouping. 

Abandoning the subject of punitive damages to be dealt with in the final 
chapter, the author now takes up the following subjects: form and nature of 
action; evidence and burden of proof; opinion evidence and expert testi- 
mony; exclamations of pain; statements of symptoms to physician; complaints 
of suffering, etc.; evidence of financial condition, social position and domestic 
relations; evidence of subsequent repairs, changes and precautions; physi- 
cal examination of the person injured and exhibition of injuries, — objec- 
tive evidence; pleading and practice; argument of counsel. 

Many of these intermediate chapters relating to procedure must be regarded 
as quite fragmentary and inadequate with respect to fullness of treatment. 
This may certainly be said of the chapter entitled evidence and burden of proof; 
of the chapter on opinion and expert evidence, which contains but six sec- 
tions; and of the chapter on the argument!of counsel, which deals briefly 
with arguments on the question of damages. The chapter on pleading and 
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practice, which contains but sixteen sections, cannot be regarded as approach. 
ing to fullness of treatment. 

But the book is practical; it deals in a practical way with many topics 
which the so-called ‘‘damage lawyer’’ encounters in his every-day work. 

Having said a good manyjwell deserved things concerning this book, we are 
now going to administer upon our author a few flea-bites. His foot-notes ex- 
hibit here and there a want of uniformity and an incongruity in citing cases, 
We shall notice only a few of them: On page 160, “‘ Peck v. Neale, 3 McLean 
(C. C.) 22.” This should have been cited, ‘‘3 McLean (U. S.) 22.”” On page 
161 we find a case cited from ‘‘36 Q."B. 543.”’ There is no such report. On 
page 164 we find a case cited thus: “‘ Fowles v. Briggs (Mich.) 74 N. W. Rep. 
1046.” This case must have been officially reported for a very considerable 
time, and the official report should have been cited. The same may be said of 
*‘ Schwartz v. Shull (W. Va.), 31 S. E. 914.” In fact, a great many cases are 
cited from the “‘ Reporter System’’ which have been reported officially for a 
sufficient period of time to have enabled the author to find and cite the official 
reports with the aid of the ‘‘ Blue Label 'Books”’’ which the West Pablishing 
Company are issuing from time to time. On page 165'we find the following 
citation: ‘‘ Jeanotte v. Couillard, 3 R. 461.’ There is no report in the English 
language that is properly so cited. Coke’s Reports were called The Reports 
and were formerly cited ‘‘ Rep.,’’ out of deference to the great judge and lawyer 
who was their author; but even this mode of citation has become confusing in 
modern times, and those reports would better be cited ‘* Coke Rep.’’ For the 
same reason the new series of reports of Adolphus & Ellis, which have enjoyed 
the distinction of being called ‘‘ Queen’s Bench Reports” and of being cited 
«Q. B.,” ought now to be cited “Ad. & El. (N.S.).”” We are not lecturing 
the learned author on these questions of citation; but we say that the letter 
R. without more, directs the searcher nowhere. It is as wild as the guide- 
board in Ireland which advised the traveler that he could shorten the distance 
to a certain town by a mile if he would take a private pathway, following 
certain directions; and which added, “‘ If you cannot read you had better keep 
to the main road.”’ 

But we find that we are grumbling about minor things, because we find almost 
nothing of a substantial character to grumble about. The reader of this note 
will perceive from the foregoing statement of the subjects embraced in this 
work that the author has thrown many of the subjects embraced in it into new 
groupings. This may be said of his treatment of ‘‘ Avoidable Consequences,”’ 
and of ‘‘ Injuries to Persons,Engaged in Unlawful Acts.” 

In his treatment of the topic embraced in this work thejauthor certainly dis- 
cusses first rate ability. In vindication of this statement we appeal to his 
chapter XX, in which he discusses in twenty-nine sections a doctrine which is 
often stated with confusion and which is misunderstood by many courts, — the 
doctrine of negligence predicated upon the violation of a statute or a valid 
municipal ordinance. The doctrines of the courts on this subject vary between 
the doctrine that such a violation is absolute negligence, negligence per se, 
in such a sense as not to be susceptible of explanation or excuse, —a doctrine 
which may turn a mere misfortune into an actionable wrong; and, on the 
other hand, that it is merely an evidentiary fact or circumstance tending to 
show negligence, from which the jury may or may not infer negligence, just as 
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they please,—a doctrine which clothes common juries with the power of 
setting aside the statute law. Our author takes up this doctrine within these 
wide limits and discusses it and handles the cases in a manner which we be- 
lieve has been nowhere surpassed, perhaps nowhere equaled. 

It is a pleasure to find, in the preface to this book, the following paragraph: 
« Most of the work on the manuscript now presented in book form was done 
in the admirably equipped law library of the Edward Thompson Company, at 
Northport, New York, during a period in which the author was also engaged 
in the preparation of articles for the well-known publications of this concern. 
The author desires to express his appreciation of this privilege, courteously 
and freely extended, which was, however, only in line with the spirit of fair- 
ness and liberality, which has, in the author’s intercourse with this company 
and knowledge of its transactions, always characterized its conduct.’’ This is 
a generous and proper acknowledgment of a generous course of action. We 
are informed that the publishers named in this paragraph extend the free use 
of their fine library, not only to authors, but to the bench and bar generally. 


LAWYERS’ REPORTS ANNOTATED, BOOK 52.— All Current Cases of General Value and Im 
portance, with fall Annotations. By BURDETT A. Ricg, Editor, and HENRY P. FaRn- 
HAM, Assistant. Rochester, N. Y.: The Lawyers’ Co-operative Publishing Company. 
1901, 


The best tribute which the author of this notice can bestow upon the L. R. A. 
is to say that, ina recent extensive work,! of which he is the author, cases from 
the L. R. A. are cited on almost every page, and sometimes several times on a 
page. The selection of cases in this work is not confined to the State reports, 
but a few important cases are selected from the decisions of the Federal courts. 
A constant habit of using this work enables the present writer to affirm that 
the cases which it contains are selected with great discrimination, and that the 
annotations are thoroughly done. Cases are occasionally noted in the General 
Digest, issued by the same publishers, as appearing in a particular volume of 
the L. R. A., the page being blank, which do not so appear,— the presumed 
reason being an appeal or a reversal, had after the case was selected to be so 
printed. 

The great excellence of this series lies in its numerous and extensive notes 
on the doctrines of particular cases which it reports in full. These notes are 
in themselves short but thoroughly exhaustive treatises on particular topics of 
the law. Their excellence is enhanced by the fact that they introduce us to 
new Classifications, and hold up to view questions from new points of view. 
For example, the first note in the volume before us is on the subject of damages 
for tort as affected by loss of profits. It is a very long note in the small and 
condensed type employed by the publishers of this series in printing their notes. 
It is signed F. H. B., whom we take to be Frank H. Bowlby. Another valuable 
note, signed I. T., beginning on page 136, ison the subject of larceny of money 
or property delivered by mistake. We regret that we do not know 
who I. T. is, as there is no list of the contributors to this volume. 
Beginning on page 165, there is a very long and seemingly exhaustive 
note on the effect upon the liability of a surety on an official bond, of a 
judgment against the officer. This note is signed by P. H. V., but we are not 
permitted to know who he is. Again, on page 269 begins a very long and exhaust- 


* Thompson on Negligence, 2nd Ed. 


{ 
i 
{ 

XUM 


158 36 AMERICAN LAW REVIEW. 


ive note by Mr. Bowlby, on the subject of loss of profit of sale or purchase, as 
damages. This note, like the one previously mentioned as being by Mr. Bowlby, 
is handsomely arranged and classified, and is so well written as to give rise to 
the suspicion that Mr. Bowlby may be writing a work on the subject of dam- 
ages. We hope that this suspicion will turn out to be well founded, and that 
the Lawyers’ Co-operative Publishing Company, which is nursing the book in 
its infancy, will be its publishers and will derive a handsome profit therefrom, 
which they will divide with Mr. Bowlby. Beginning on page 293 there is an- 
other note by I. T., founded chiefly on English cases, on the Iiability of the 
owner or occupant of land for the spreading of weeds or noxious vegetation 
therefrom to adjoining premises. Beginning on page 330 there is a much 
longer note by I. T. on the question of the time when an insurable interest 
must exist under fire policies. Beginning on page 369 there is a very long note 
by J. B. G. on the right of corporations to consolidate. It should seem that 
one might answer this question by saying that they have a right to consolidate 
when the State grants that right and when the proper numberjof stockholders 
consent. But an examination of this note will show that there is a great deal 
more in the question than can be thus answered off hand. We regret that we 
do not known who J. B.G. is. Beginning on page 424 is a useful note by 
J. H. H. on the duty of an insured person to submit to examination and to fur- 
nish a statement to the insurer in the case of aloss. We regret that we cannot 
tell our readers who J. H. H. is. Beginning on page 448 is a long and well- 
classified note by G. H. P. (identity unknown), on the subject of the liability 
of street railway companies for defects in their tracks or in the street upon 
which such tracks are laid. Where else can you find the decisions on these 
questions collected, grouped and classified? On page 500 is a‘considerable 
note by W. W.N. (identity unknown), on that interesting topic in the law of 
evidence, resemblance as evidence of relationship. Beginning on page 545 
there is a very long and exhaustive note, wherein the cases are well classified, 
by C. R. M., on the very difficult and interesting question under what circum- 
stances the books of account of a party are evidence in his own favor. That 
those books are evidence in favor of the party whose books they are, when 
reinforced by the suppletory oathof himself or his bookkeeper that they have 
been correctly kept, although each item or transaction cannot be remembered, 
seems to be the law. But itis not so easy to answer the question under what 
circumstances, if at all, the books of a merchant shall be regarded as prima 
facie evidence in his own favor, without such suppletory oath, — in other 
words, under what circumstances a man can, by the mere use of his 
pen, create evidence in his own favor against a stranger. We are 
sorry that we do not know who C. R. M., the author of this exhaust- 
ive note, is. Beginning on page 660 there is a decision of the Supreme Court 
of Tennessee, which holds that public policy does not condemn a contract to 
marry afterthe death of the divorced wife or husband of one of the parties, 
when there is no legal impediment in the way, but the agreement for delay is 
due to religious scruples. We doubtthe soundness of this decision. The fact 
that the religious scruple element would exist in the case of the divorced wife 
being a Roman Catholic, is certainly all that can save such a decision from 
condemnation. The annotator says: ‘The validity of an agreement to marry 


1 For opposing views of this question, see s.c. 18 8. W. Rep. 904; reversing s. c. 37 
Anchor Milling Co v. Walsh, 108 Mo. 277; Mo. App. 567. 
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upon the removal by death of the present husband or wife of either or both of 
the contracting parties, of a legal impediment to the proposed marriage, seems 
never to have been drawn directly in question.” This note deals with cases 
on analogous questions. Beginning on page 689, C. R. M. has another very 
exhaustive and well-classified note on the subject of whatis provable by books 
of account. If C. R. M. keeps on he will be able to present us with a good, 
practical book on the law of evidence, whereof the ‘* Co-ops” should be the 
publishers. Beginning on page 790 P. H. V. (inconnu) furnishes us with a very 
considerable note on the subject of liability of a bank or other depositary 
or of a drawee, for taking the deposit of an agent, a fiducairy, 
or other representative, to pay his own debt. The learned annotator suc- 
ceeds in making it clear that he is liable,— except in the case of a bank, 
a deposit with which merely createsjthe relation of debtor and creditor. Begin- 
ning on page 833 there is a considerable note, this time not by C. R. M., but by 
F. H. B. (Frank H. Bowlby), on the subject of partnership books of account as 
evidence. Every lawyer is interested in the subject of the liability of an attor- 
ney to his client for a mistake, I. T. enlightens us on that question in a long 
note beginning on page 883, the general conclusion being that there is no lia- 
bility for a mistake of professional judgment which is not the result of 
negligence or ignorance. This note is appended to the decision of the 
Supreme Court of Tennessee in Hill v. Minatt.1 According to the well-drawn 
syllabus by the editor of the L. R. A. an attorney is not liable to 
his client for an error of judgment upon a doubtful question of law, 
such as a determination to proceed in a pending action in a State court 
instead of abandoning that and presenting his client’s claim against a receiver 
in a Federal court, where the circumstances are such that attorneys of the 
greatest eminence in the profession might well have doubted as to the best course 
to pursue to attain success for their client. There is no difficulty whatever in 
concurring with this view. We are interested in the conclusion of I. T. after 
the exhaustive examination of the authorities, old and new, which he has 
made. He says: “‘ The ground or liability of an attorney for damages caused 
by his mistake in drawing instruments, giving opinions, preparing pleadings in 
points of practice, certifying titles, arise from negligence. An attorney is 
expected and required to possess such reasonable skill and intelligence in all 
questions relating to his profession as are recognized by the profession where 
he practices law. He is not liable for a mistake of judgment where reputable 
attorneys would differ, nor for the construction of doubtful statutes, nor for 
following erroneous decisions of the highest court ef his State that have not 
been overruled or reversed. It is questionable if he would be liable for a so- 
called * sidewalk’ opinion, where the client did not expect to compensate him 
for the opinion, although it may have been acted upon. The attorney is liable 
in damages for mistakes and errors in pleading or practice, or opinions caus- 
ing damages t» his client, where such attorney is careless in the preparation of 
papers, or fails to follow well-recognized principles of law.’”’? Beginning on 
page 934 there is a considerable note by G.,H. P. on the constitutionality of 
retroactive statutes creating rights of action or of set-off on account of past 
acts or transactions. 


1 (Tenn.), 52 L. R. A. 883. 252 L. R. A. 893, 
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Following the decisions collected in the volume there is a resumé of th 
divided according to the general topics which they cover. There is then an 
Index to the Notes; and this is followed by a general Index to Opinions, Notes 
and Briefs. 

This work is now so far ahead of any rival that it must have become profit- 
able to its publishers. Assuming that this is so, ought not its patrons reason- 
ably to expect a little improvement in its typography? A little increase of 
outlay might procure paper which is whiter and cleaner; a little change in the 
typography, leading of type which is now too crowded, would make it more 
open and easier to read. This is especially true with respect to the notes, 
which are in very small type. We venture to suggest Anderson’s Law Diction- 
ary, published by Flood, as an example of what a double column octavo law- 
book can be made in the way of clearness and beauty while at the same time a 
small type is employed. But to press this suggestion would be like looking a 
gift horse in the mouth. Lawyers who get such good value for so little money 
will not feel like grumbling at the typographical appearance of this work. 
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